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OFFENCES AGAINST THE PERSON. 


Wuar protection do we enjoy against an assault upon the person, 
or any enormous bodily harm? ‘The evil is one of dangerous ex- 
tent and alarming consequence, and demands some eflicient means 
of prevention; but judges, juries and legislators appear disposed 
to dwindle the punishment down to the smallest possible sen- 
tence. On the pecuniary interests of the citizen, they bestow 
the most careful attention. Property is completely hedged in 
by statutes, bristling all over with pains and penalties, enforced 
by the stern tribunal of criminal justice. But the person en- 
joys no such immunity by the favor of the courts. Its pro- 
tection from assault is scarcely considered worthy of their atten- 
tion. The law is the physician of the purse;—the care of the 
body is left to another profession. 'The Revised Statutes of Mas- 
sachusetts allow a fine of ten dollars to be imposed for a com- 
mon assault and battery. Assaults of a different description derive 
the aggravation of their punishment entirely from the nature of the 
crime intended, but not perpetrated, by the assaulter. Maiming, 
committed in pursuance of a preconceived intent to maim, is pun- 
ishable with greater severity ; but is seldom heard of in our courts. 
The laws of other states do not essentially vary, in their general 
spirit, from those of Massachusetts. By the common law, whose 
inexhaustible fountains may afford an ample remedy for wrong, 
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an assault is punishable as a misdemeanor, by fine and imprison- 
ment; but the experience of our criminal courts demonstrates the 
utter inefficiency of the law, in its present mode of dispensation, 
in affording adequate protection against personal assaults. ‘The 
fault is rather in the manner of administering the law, than in the 
law itself. 

An affair which occurred lately in Boston may serve to show the 
degree to which the person is protected from injury, and the esti- 
mation which is placed upon personal security. Two or three 
members of the bar were conversing one evening in the office 
occupied by one of their number, and one of them, about ten 
o’clock, stepped out for the purpose of getting a cigar. As he 
was drawing the bolt, by which the street door was secured, in 
order to pass out, the porter of the building hailed him, demanding 
who was there, and what he was doing. ‘The gentleman, who had 
several times been in the office of his friend, as on the present oc- 
casion, and had been seen by the porter, answered that he was 
going out, and expected to return directly. The porter followed 
him into the street, and caught hold of him. The gentleman 
said, “* Why, you know me;” and told him his name. The por- 
ter replied, ‘Damn you, I don’t know you,” and struck him 
twice. One of the blows wounded his face severely, and left 
a permanent mark upon his lip. Much indignation was naturally 
excited at an assault so utterly unprovoked. The porter attempt- 
ed to excuse himself to the friend of the injured party, by say- 
ing that he supposed it to be one of two bullies belonging to 
an engine company, who had threatened to assault him; but 
gave no reason for such a belief. A complaint was made in the 
police court, and the clearest evidence was given of the assault, 
while the only shadow of justification offered was, that the porter 
had been previously ordered to put a stop to any noise in the build- 
ing. Instead of being held to bail for trial in the municipal court, 
the porter was fined eight dollars and costs. 

In another more recent case, a woman, of respectable character 
for aught that appears, while a friend was attending her home, was 
followed to the door by another person, who, without the least pro- 
vocation at the time, and without any dispute or altercation, assault- 
ed and rudely struck them both. Upon conviction, the offender 
was fined six dollars and costs. If he had snatched the slightest 
article of value from either of them, if he had purloined a hand- 
kerchief without their knowledge, he would have been liable to im- 
prisonment. But what comparison is there between the loss of an 
article of trifling value, and the mortification of being roughly as- 
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saulted, and suffering the insult, the pain, and the disgrace of a 
blow? How much greater is the outrage to the feelings from the 
latter! ‘The emotion of indignant resentment, which a blow 
arouses in the;sensitive mind, is portrayed by more, than one of 
the tragic poets. 

One day — may that returning day be night ! 

The stain — the curse of each succeeding year! 

For something, or for nothing, in his pride 

He struck me! While I tell it do I live? 

He smote me on the cheek ! — I did not stab him, 

For that were poor revenge ———. 


But in this country, such high-flown sentiments of honor or sen- 
sibility meet with no encouragement from the courts of justice. If 
the offender is a man of property, he may perhaps be compelled to 
pay a reasonable consideration by a civil suit, but in the criminal 
courts there is no competent redress for the outrage. A man may 
be insulted or struck at pleasure, for a moderate price, varying 
from five to ten dollars a blow. If it is any satisfaction to the in- 
jured party to disgrace himself still farther by returning the affront, 
it is presumed that he also may enjoy the amusement, at a similarly 
cheap rate of compensation. 

About three years ago, a highly respectable gentleman of Bos- 
ton, whose locks had already assumed a frosty hue, had some tri- 
fling disagreement with a neighbor of his, in relation to the an- 
noyance the former had received from the boys of the latter. 
The father of the boys called with one of them upon the old gen- 
tleman, in his own parlor, and after a few words had been ex- 
changed, attacked him, and beat and bruised his head and face 
severely. The late Judge Thacher, who then presided in the 
municipal court, did not think an assault of this kind a case to be 
dismissed with a paltry fine. ‘The offender, although a merchant 
of good standing, was sentenced to two months imprisonment in 
the county jail. The injured party, who appeared to have no very 
vindictive feeling in the matter, would have assented to a diminu- 
tion of the sentence, and it was generally regarded as a full retribu- 
tion for the offence. But a trifling theft would have been visited 
with a punishment quite as heavy. And what comparison is there 
between the bruises, the pain, the disfigurement, the confinement 
in a sick chamber, and more than all the insult and mortification, 
on the one hand, and, on the other, the loss of a handkerchief, a 
jackknife, or, in the emphatic language of Charley Bates, “a 
twopenny halfpenny sneezebox.” 

The case of an aggravated assault, which was committed upon a 
young woman at East Boston, about a year ago, is strikingly illus- 
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trative of this subject. As the circumstances excited the strongest 
sympathy at the time, and are of much interest in themselves, we 
give the details’ at some length. The case was fully and accu- 
rately reported at the time, in the Boston Post. The injured party 
was a highly respectable, accomplished and amiable young woman, 
who resided at East Boston. On the evening of May 15, 1843, 
she had been over to the city, to attend a rehearsal of the choir to 
which she belonged. She returned in the ferry boat, which she 
reached about twenty minutes after nine. She was accompanied 
to the boat by a friend, and in the boat she met another acquaint- 
ance. After landing at East Boston, this last mentioned friend ac- 
companied her a short distance, until their roads separated. As 
he was lame, and she had but a short distance to go, he took the 
road leading to his own home, and she proceeded alone. In her 
way she passed over the platform, or broad walk, on the upper side 
of the causeway which crosses the marsh and leads to Bennington 
street. Just as she had passed by an opening in the fence, she 
heard footsteps behind her, and drew nearer the fence to let the per- 
son pass by her. At that moment she felt a sensation, as she de- 
scribed it, as if she was shot. She received a violent blow directly 
in the right eye, and at the same time felt a pain in the left side of 
her head, as if she had received a blow there at nearly the same in- 
stant. She did not fall, however, but the ruflian threw his arm 
around her neck, and she felt that he was pulling her down. In 
her own simple and affecting language, as given upon the exami- 
nation in the police court, “ He got me down on my side, and 
while I was in that situation, oh, he struck me so many blows that 
I cannot count them. He struck me on the head, in the face, eye, 
mouth and nose. I tried to save my left eye by holding up my 
hand. I cried “‘ murder !” and “ help!” But the more I scream- 
ed, the more he struck me. As he held me down, I begged him to 
spare my life and to have mercy. While I was hallooing he tried 
to choke me.” 

At this time, by his attempts at improper liberties, he manifested, 
as far as a gesture could do so, his intention in the assault. She 
struggled so, however, that she prevented him from displacing her 
dress to any great extent. On this point her statements on the ex- 
amination were firm and distinct, and expressed in very delicate, 
but intelligible terms. ‘ When I found what his purpose was,” 
her testimony continues, ‘ I placed my trust in Providence, and in 
that feeling I found new strength to resist, and I succeeded in 
keeping him from accomplishing his design. I cannot tell whether 
I kicked him. I struggled in every part. 1 saw his face when he 
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was on his knees striking me. I had a fair opportunity of seeing 
his face several times. I had lost the sight of my right eye, and 
while I was trying to save my left, I received a blow in my mouth, 
which broke off a tooth.” 

It is supposed that the ruffian was frightened from the further 
prosecution of his purpose, by the approach of some person witha 
light, as one appeared in sight at the time he left the object of his 
violence. Ashe rose up, she had a fair opportunity to see his form, 
and she wondered that a person of so slight a figure should have 
so much strength. She hastened homeward, with all the speed and 
strength which the injuries she had received from the brutal assault 
had left her. Her father had retired to bed, but upon hearing the 
cries of a female in distress, he arose. His wife exclaimed, “ My 
God, it is Eugenia.” By the time he had got on the stairs, his 
daughter had reached the steps, and in a moaning voice she was 
saying, “‘ Mother, mother, I have been knocked down on the plat- 
form.” Her father opened the door, and saw her coming up, with 
her hat in her hand, her hair all down over her face, and the blood 
running down. She was taken to her chamber, and her mother, 
almost overcome by the dreadful appearance she presented, was 
fearfully agitated. Forgetful of herself, and desirous of calming 
her mother’s distress, she said, “ Mother, don’t cry, I am not hurt 
very bad.” As she began to wash herself, her mother asked what 
sort of a looking man it was, who had beaten her. She said he 
was a short man, and had on a frock-coat and cap. Her father 
immediately hastened out in pursuit of the ruffian. At a short dis- 
tance from the house, he saw two of his neighbors, who asked him 
if he had heard the ery of murder. He told them that his daugh- 
ter had been assaulted, and proceeded to the platform. He there 
met a Mr. Johnson, of the railroad, coming towards him with a 
lantern. He asked him if he had heard the ery, and received an 
answer in the negative. It was a bright moonlight night, but the 
people employed on the railroad had standing orders to carry 
lanterns always in the night, whether the moon were up or not. 
About two-thirds across the platform he found his daughter’s 
veil and umbrella by the fence, and marked the spot with a piece 
of clay. He saw a person ahead ef him, on the platform, on the 
end towards the Maverick House. By the time the father had 
reached the end of the platform, this person had got off from it. 
He afterwards turned out to be a young man named William G. 
Glover. ‘The girl’s father asked Glover if he had heard the ery of 
murder, or any noise of a female in distress. He said “ No.” 
** Did you come across the platform?” “ Yes.” “ Do you live 
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over on the third section ?”’ Glover answered “ No.” He 
said he had come from Chelsea, and had been at Tafi’s. They 
were then standing on a range with the watch-house, and the young 
lady’s father went over, in order to procure the assistance of acon- 
stable. He had some difficulty in opening the gate, and was 
obliged to rap on the fence with his cane. While the officer was 
coming to open the gate, the father looked round, and saw Glover 
moving off pretty fast towards the boat. He told the oflicer what 
had happened, and then it first occurred to him that Glover’s dress 
corresponded with the description which his daughter had given. 
Mr. Wright, a watchman, started ahead of them, and hailed the 
boat to “hold on.” ‘They proceeded on board, and the oflicer 
proposed to search the cabin first. They searched one cabin 
without finding him, and at last discovered him in the further cor- 
ner of the boat, jammed up close to the rail. He was asked if he 
was the man who had been spoken to on the platform. He answer- 
ed “ Yes.’’ On its being remarked that it was very strange he did 
not go from Chelsea to Boston, instead of coming round by the 
way of East Boston, he replied, “ ‘Then you accuse me?” The 
girl’s father asked him of what? He said ‘ Of what we have been 
talking about.” The father told him, that if he was an innocent 
man, he would have no objection to go to his house and see his 
daughter. Glover replied that he wanted to go home. 

After they left the boat, Glover was asked where he resided in 
Boston. He said, at the south end. The oflicer asked him, what 
part of south end. He said, “in Hanover street.” The oflicer 
said that Hanover street was at the north end. Glover replied, 
“Yes, so itis; I forgot; I moved there to-day from Charlestown 
in an omnibus.”” He was asked how long he had stopped at Taft’s. 
He replied, that he had not said he had been at 'Taft’s, but that he 
had passed by there. A watchman brought a lamp on the plat- 
form, by which they discovered that there was a great deal of dirt 
on the prisoner’s knees, — considerably more than there was about 
the ankles. It was pressed on about the caps of the knees. By 
holding up the lantern to his face, they discovered dirt on the right 
cheek bone. ‘They found a shell comb, and the string of the girl’s 
bonnet, where the assault took place. 

After they reached the house, the father went up first into the 
room of the injured girl, and the officer next. She did not know 
the officer, but supposed that he was the man whom they had taken. 
She exclaimed at once, “ Mother, that is not the man.” Glover 
then came in; and as soon as she saw him, she put her hands up 
to her face, and exclaimed, “ I'll forgive him, if God will.” Her 
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father tried to calm her, and said she must look at him. She cried 
“Mother, I am afraid of blows—I am afraid of blows.” She 
then declared that he was the man who had assaulted her. She 
had not any doubt of his identity. She had never seen him before 
that night, to her knowledge. She was not led to suppose he 
was the man, by any remark which was made. While in the 
chamber, the officer noticed that the skin was broken on the pris- 
oner’s knuckles, which was caused, as they supposed, by the blow 
with which he knocked her tooth out. The next morning it was 
observed that the skin had been rubbed off over his right cheek 
bone, nearly the size of a quarter of a dollar. 

On the morning after the assault, Glover was brought up for ex- 
amination in the police court. But the girl being unable to attend, 
from the extent of the dreadful injuries she had received, the ex- 
amination was postponed for a week. For the same reason it be- 
came necessary to postpone it still further. On the 30th of May, 
having so far recovered as to be able to give a connected account of 
the assault, she was brought into the judge’s room to testify ; but she 
was still so feeble as to require the support of her father and the phy- 
sician, who rather carried than led her along. Her pitiable situa- 
tion excited the deepest commiseration in every beholder. The 
facts we have already stated appearing clearly from the evidence, 
the prisoner was held to answer at the municipal court in the sum 
of $3000, and in default of bail he was committed. 

The prisoner was indicted upon two counts ; the first charging 
an assault with an intent to commit a rape; the second charging 
an aggravated assault. On his arraignment, he pleaded not guilty, 
but subsequently, on the twenty-third of June, he retracted his plea 
of not guilty, and pleaded nolo contendere to the second count. 
The attorney for the county of Suffolk, Mr. Parker, said he had 
read a letter, signed by the young woman and her father, stating 
that inasmuch as he had pleaded guilty to the second count, they 
united in expressing a wish that he should not be put on trial on 
the first count. Mr. Parker observed, that an examination of the 
only witness as to an attempt to violate her person must be painful 
to her and her friends; and, after all, he apprehended that the 
evidence would be slight, for the prisoner had not addressed to her 
any language of solicitation, or mentioned his purpose in attacking 
her. ‘There was only a gesture on his part, from which the grand 
jury had inferred the felonious intent. He thought that the cause 
of public justice did not require a trial upon the first count, and 
consequently he entered a nolle prosequi. The witnesses repeated 
the substance of the testimony as given upon the former ex- 
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amination, and the case was continued to the next day for sen- 
tence. 

Mr. Park, the counsel for the prisoner, urged in mitigation of the 
sentence, the generally mild character of the prisoner, taken in con- 
nection with the fact of his being subject to occasional outbreaks 
of a singular ferocity, — the feelings of his father, an old and re- 
spectable otlicer of the court, — the youth of the offender, and his 
susceptibility of moral culture. ‘The absolute want of any miti- 
gating feature in the case, however, must be apparent to every 
reader. ‘The circumstances commented upon by the counsel, if 
they were to have any weight, should only have aided to make his 
punishment heavier. One who showed such terrible ferocity of 
disposition in his tender youth, should be considered as giving pro- 
mise of deeper and more dangerous atrocity in his riper age. The 
whole history of the assault, indicated a savage disposition, almost 
without a parallel, either in civilized or barbarous society. This 
inhuman outrage was committed without any possible motive, ex- 
cept that horrible purpose, the consummation of which is tenfold 
more terrible to a woman than death itself. After the discon- 
tinuance of the first count, by the attorney for the government, 
the court could not, it is true, pass sentence as for a felonious as- 
sault, but an intent so palpable should at least be considered an 
aggravation of the assault which was confessed. From the evi- 
dence, as actually given, there is not a jury in the state who would 
not have found the prisoner guilty of the deeper offence — an 
offence which may be visited with the punishment of imprisonment 
for life. The judge who presided in the municipal court, without 
making any preliminary remarks, sentenced Glover to imprison- 
ment for a year and a half in the house of correction. 

Compare the punishment, which was deemed sufficient for this 
enormous outrage, with the punishments imposed upon offenders 
against property. Compare the value which the courts of justice 
place upon the property of the citizen, with the estimation in which 
they hold his person. The disproportion is so great as to strike 
every one at a glance. ‘Take the following sentences, imposed 
upon conviction of different descriptions and grades of crime, at 
several consecutive terms of the municipal court, in 1843 and 
1844, as an illustration of the greater severity of the law, where 
property is concerned. For an attempt to pass counterfeit money, 
six months in the house of correction; for an attempt to passa 
counterfeit half-dollar, $30 and costs, or, if unpaid, three months 
in the house of correction ; for cheating, seven months; for expo- 
sure of person, one year ; for forgery, one year. For burglary, one 
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criminal was sentenced for two years to the state prison, one three 
years, and one four years; for stealing, one criminal was sentenced 
for two months to the common jail; one for;one month to the 
house of correction ; one for three months ; three for four months ; 
five for six months ; one for nine months; five for one year ; one 
for fifteen months ; one for eighteen months ; five for one year to 
the state prison, one of which sentences was for stealing a horse 
and chaise ; three for two years; one for three years; and one for 
five years. Foran assault, one sentence was a fine of ten dollars ; 
another, twenty days in the common jail. ‘Two convictions for 
assaulting a constable, which is considered a more serious oflence, 
as being calculated to obstruct the administration of justice, were 
punished, one by four months in the house of correction, the other 
by one year. For three months in the year L841, during the ad- 
ministration of Judge Thacher, who appears to have had a more 
wholesome idea of the apportionment of punishment, the sentences 
were, for forgery, one eighteen months and one two years in the 
house of correction; for breaking and stealing, one a year in 
the house of correction and one a year in the state prison; for 
stealing, one was sentenced to a fine of one dollar and costs ; an- 
other twenty dollars and costs ; another sixty days in the common 
jail; another two months in the house of correction; another one 
year; another two years ; another five years; two others a year in 
the state prison ; two others three years, and another seven years. An 
assault and battery was punished by a fine of ten dollars and costs ; 
an assault by four months in the house of correction ; and an assault 
and knocking out a tooth, by one year in the house of correction. 

At a late term of the municipal court, a criminal, convicted of an 
assault with intent to commit a rape upon his own daughter, a child 
of about ten years old, —a crime in its nature the most detestable, 
the most utterly ruinous to the purity of domestic life, the most 
permanently injurious to the suflerer,— and which may be pun- 
ished by hard labor in the state prison for life,— was merely sent to 
the house of correction for three years ; while another criminal, for 
having in his possession, with intent to pass, more than ten counter- 
feit bills of the Suffolk Bank, which intent, if consummated, could 
only inflict upon the person taking the bill a slight pecuniary loss, 
was punished by imprisonment at hard labor for ten years in the 
state prison.' 


‘It has been remarked, that, contrary to what we should suppose would be the 
case, the sentences passed by the court of common pleas, in the other counties of the 
commonwealth, are much more severe than even those passed by Judge Thacher 
in the county of Suffolk; while the prevailing spirit in the municipal court, 
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One cannot help observing the superior importance attached to 
the property, compared with the person of man. ‘The same spirit 
is visible upon the statute book. It abounds with provisions, visit- 
ing the heaviest as well as the lightest offences against the pocket 
with appropriate penalties. The ollicer of justice is always ready 
to seize upon the offender against the sacred rights of possession, 
and to hurry the robber of a banker’s hoard and the purloiner of 
a piece of rusty iron, together before the tribunal of the criminal 
judge. A boy who abstracts an apple or an orange from the 1 
ing store of a basket-woman, a half-starved wretch who filches 
junk bottle or a loaf of bread, the pettiest thief who steals the ie 
of a sixpence, and so upwards to the value of fifteen dollars, is 
liable to imprisonment for any term not exceeding six months, at 
the discretion of the justice, which discretion, upon a second con- 
viction, is extended to a year. ‘The value of personal liberty is 
shown by the extent of a justice’s jurisdiction. A fine of fifteen 
dollars is e quivale nt to six months’ imprisenment, and a year’s in- 
carceration is rated at twenty dollars. ‘The punishment of higher 
larcenies is graduated by the value of the property stolen, proceed- 
ing by easy stages, from an imprisonment of one year and a fine 

of three bandved doliens, to a maximum of five years hard labor, 
and a fine of six hundred dollars. It may naturally be concluded 
that the alternative of a fine is left as a loophole, by which a person 
of property or family may be allowed to creep out of the danger 
or disgrace of a prison. It is a mistake to suppose that the unfor- 
tunate loser of the stolen property receives any part of the fine 
by way of compensation. Forgery and counterfeiting, which are 
more dangerous methods of acquiring the property of others without 
an equivalent, are punished according to the degree of the offence, 
the counterfeiting of a bank bill being visited with imprisonment 
at hard labor for life, the severest penalty known to our law except 
the ultimate punishment of death. Even that exception bids fair 
to become obsolete in Massachusetts. Cheating by false pretences 
and embezzlement by bank officers may be punished by hard labor 
for ten years, and other embezzlements may be punished as simple 
larcenies. There is scarcely a possible method of appropriating to 
one’s own use the rightful property of another with impunity. 
Personal property is admirably defended, and he who attempts 








since the judges of the court of common pleas have occupied his place, has been 
materially to lighten the punishment of crime in the city of Boston. Why so much 
greater severity should be required in the country, where crimes and criminals are 
comparatively few, it would be difficult to imagine. 
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to violate its sanctity, encounters the penalty of the law at every 
point. 

The law being so particular in guarding the rights of things, as 
they are called by Blackstone, we might reasonably expect that the 
rights of persons, or, to speak more accurately, the persons them- 
selves of our citizens, would be equally respected and watched 
over by its protecting care. But the human form is not thought 
worthy of standing on a level with property. If it were the person 
of aslave which stood in danger of injury, the property of the 
master might be considered of sutlicient importance to be defend- 
ed. But a freeman is left to the defence of his own arm. 

A spirit of sordid avarice must be too extensively prevalent, to 
produce so marked an impression upon the general system of crim- 
inal justice. ‘The spirit of the people must influence the spirit of 
the courts. The superiority of the * almighty dollar” over consid- 
erations of feeling and humanity, is too painfully conspicuous. ‘The 
pocket is more carefully guarded than the person of the owner. 
The human form, the image of the Creator, is valued at a lower 
rate than the image of the king of Spain upon the current coin. 
You may beat a man, but you may not meddle with his purse. 
You may disfigure his face, but beware how you derange the in- 
tegrity of his pocket book. He will freely give his cheek to the 
smiters, but he will guard his strong box with a miser’s grasp. 
This spirit is curiously shown in the provisions for the punishment 
of robbery in chap. 125 of the Massachusetts Revised Statutes. If 
one person assaults another with a dangerous weapon, with intent 
to rob or murder, however severe the injury may be which he in- 
flicts upon him, short of death itself, the maximum of punishment 
is twenty years imprisonment in the state prison, while the court 
have a discretion to sentence for any shorter term. But if the rob- 
ber inflicts no injury whatever, except putting the person assaulted 
in bodily fear, and takes from him the slightest article of value, his 
punishment must be imprisonment for life. So for an assault with 
intent to rob, without a dangerous weapon, the maximum is ten years 
imprisonment, while for actual robbery, without such weapon, the 
punishment is imprisonment for life, or for any term of years. The 
property taken constitutes the magnitude of the offence ; the injury 
inflicted is comparatively of little importance. 

One reason for the undue favor usually shown to the description 
of offences of which we have been speaking, may be found in the 
disposition to redress an insult or a fancied wrong by immediate 
violence, without waiting for the tardier and more uncertain opera- 


tion of the law; a disposition too prevalent, and too frequently 
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fostered by men, who ought to understand better their duty to the 
cause of law and good order. The immediate impulse of per- 
sonal revenge is congenial to the uncultivated mind, and in the 
dark ages was associated with tae feeling of honor and courage. 
When there was no law to which an injured party could apply for 
the correction of wrongs, there was some excuse for his substitut- 
ing the code of retaliation in its place, and trusting to his own arm 
and sword for inflicting chastisement upon the offender. But the 
reason for such violence is not only obsolete, but its spirit is radi- 
cally opposed to order and good government, as well as to reason 
and religion. It is this rufiian spirit, for it deserves no milder 
name, which, on a wider scale, prompts to more extensive out- 
breaks in the shape of mobs and riots. It would be the easier, 
and certainly the wiser course to check the first manifestations of 
this spirit, instead of allowing it to develop itself to its most alarm- 
ing extent, before attempting to repress its force. 

For the very reason that the spirit of violence meets with more 
general countenance, it is more dangerous to the cause of law and 
order, than those petty crimes against property, whose very mean- 
ness renders them abhorrent to men of spirit and honor. The 
law should be considered as affording a suflicieut redress for every 
wrong, and with that redress the citizen should rest satisfied. Any 
resort to the wild code of revenge, will only awaken a counter re- 
taliation, whose exaggerated measure will increase the feeling 
of injury. But in order that the law should be thus respected, as 
a sutlicient safeguard from personal as well as pecuniary wrongs, 
it is necessary that it should actually afford the desired protection. 
If we should trust to the law for redress, the law should be worthy 
of that trust. While it should punish the violator of the peace, it 
should protect the unoffending citizen, who conforms himself to its 
regulations. His obedience to the law, and the tax which he is 
compelled to pay in exchange for the benefits of security and pro- 
tection, should entitle him to enjoy those benefits to the full extent 
of the guaranty, implied by the very institution of government. 
We are strongly of the opinion, that the number of brutal af- 
frays and homicides, which have increased so fearfully of late, are 
attributable in a great measure to the trifling estimation in which 
offences against the person are usually held. Where a degree of 
beating short of death is expiated by a trifling fine, what wonder 
that, in the heat of passion, a little harder blow is sometimes given, 
and the injured party hurried out of existence ? In a late case of 
manslaughter, in Boston, where the punishment, of three years in 
the house of correction, was generally considered unusually light, 
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a little less degree of strength, a little less exertion of muscle, 
with the same excitement and the same passion, would have 
saved the criminal from a heavier penalty than a fine of five 
or ten dollars. The difference, at present, is too fearfully great, 
between the punishments awarded to acts of violence nearly 
similar in themselves; where the degree of provocation, of force, 
and of passion are equal; and where the result alone, depending 
in a great measure upon the constitution, habits and general health 
of the injured party, determines whether the penalty shall be a 
small pecuniary mulct, or a long term of confinement in the state 
prison, the doom of a convicted felon. A much greater degree of 
malignity and actual violence is frequently shown, in cases not event- 
uating in death, than in others which terminate fatally. It is often 
the case, that a blow lightly given, unlawfully, it is true, but with- 
out the purpose of taking life, has suddenly shortened the existence 
of a fellow being; while at other times, a person is violently as- 
saulted, beaten, disfigured and mutilated, by blows and stabs, with 
the evident intention of producing death, or with a reckless care- 
lessness of life almost equally criminal, from which the sufferer 
finally recovers. While in the former case, a retribution signally 
severe is inflicted upon the homicide, ought the offender, in the 
‘atter case, to escape his appropriate punishment ? 

True policy, as it seems to us, as well as the true principle of 
justice, would prescribe, that any, the smallest violation of the 
sacredness of the person, should be punished with severity propor- 
tionate to the outrage, leaving the last crowning guilt, the destruc- 
tion of life itself, though punished as heavily as at present, but just 
beyond, in dignity of retribution, that degree of injury which 
barely leaves the sufferer’s breath within his body. 'Those who 
are allowed to commit the minor acts of violence, without any 
effectual check, are easily led on to deeper and darker acts of 
crime. Nor can we expect that life will be held sacred, while the 
sanctuary, within which it is enshrined, is every day violated with 
impunity. 
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Recent American Decisions. 


Supreme Court of Louisiana, June 11, 1844, at New Orleans. 


MATTER OF PIERRE SOULE. 





The use of abusive and impertinent language, in a petition for a rehearing, is a 
sufficient ground for an attachment, and for punishing the party for a contempt. 


An attorney who is charged with a contempt, may be arrested without a previous 
hearing, in order to bring him into court. 


The court have a right to propound interrogatories to the party charged with a 
contempt, and a refusal to answer aggravates his first offence. 


Ts was the case of an attachment of Pierre Soule, an attorney 
of the court, for a contempt, and came on before Judges Simon, 
Morphy, and Garland. The opinion of the court was delivered by 


Gartanp J. The defendant, one of the members of the bar in 
this court, being brought into court to answer for a contempt of its 
authority and dignity, commences by a protest against his being 
arrested without a previous hearing, and in the absence of any 
cause to justify it. He also refuses to answer the interrogatories 
propounded to him by the court, as he says there is no rule of law 
which justifies such proceedings, and if there be, he is protected by 
that provision of the constitution, which says, no one in a criminal 
prosecution * shall be compelled to give evidence against himself.” 
He further avows, that he is the author of the petition in which the 
language and expressions complained of is contained, and he says 
“as to the bearing of the expressions,” and the “ motives, views, 
and objects,” he had in applying them as he has, “ the petition 
must speak for itself.” ‘The answer then states some other mat- 
ters, not presenting any legal question, but which it may be ne- 
cessary to notice in a subsequent part of this opinion. 

The power of this court to punish as contempts acts calculated 
to bring the tribunal itself into disgrace and its authority into dis- 
regard, is undoubted. In relation to attorneys at law, a preéxisting 
power was recognized by an act of the legislature, passed in 1823, 
(B. & C. Dig. p. 23), and is also conferred by the articles 131, 
and 132 of the Code of Practice, as well in relation to attorneys at 
law as other persons. Blackstone, in the 4th book of his Com- 
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mentaries, p. 286, says, the power to punish for contempts is as 
ancient as the law itself, “ for laws without a competent authority 
to secure their tadministration from disobedience and contempt, 
would be vain and nugatory ;”’ therefore the power to suppress 
contempts “ by an immediate attachment of the offender, results 
from the first principle of judicial establishment,” and is inseparable 
from them. ‘The same learned writer also tells us, if the contempt 
be committed in the face of the court, the offender may be in- 
stantly apprehended and imprisoned, without any further proof or 
examination.” ‘The process of attachment is intended to bring the 
party into court; he can give bail when arrested, for his ‘appear- 
ance, and in flagrant cases of contempt, it issues in the first instance. 
1 Salk. S84; Strange, 185, 564; 1 Yeates’s Penn. Rep. 1, 1!; 
L. R. 596. The practice of taking a rule to show cause why an 
attachment should not issue, arose out of a distinction taken be- 
tween direct and consequential contempts, and when it becomes 
necessary to procure evidence not belore the court, but when, as in 
this case, the evidence of the contempt is before the court, and the 
offence is palpable, no rule to show cause is necessary, 

The allegation of the defendant, that his arrest is an “ arbitrary 
exercise of authority” is without the slightest foundation in law 
or in fact. A contempt of court is considered in some degree as a 
criminal act, as much as an assault and battery, a libel, or other 
offence of that kind. Blackstone and other writers treat of it un- 
der the head of public wrongs, and say the trial must be summary, 
so that the punishment may be prompt, and the character of the 
tribunal vindicated. The defendant seems to have regarded the 
charge against him as criminal to a certain extent, when he invoked 
the protection extended by the constitution to those charged with 
crimes only. The doctrine is new to us, and we think cannot be 
sustained by any authority, that a party is entitled to a “ previous 
hearing” before he can be arrested. Arrest, as we understand the 
law, is a preliminary to a hearing. The arrest of persons both in 
civil and criminal cases previous to their being heard, is a thing 
that occurs daily, and we suppose it is the first time the idea has 
been suggested, that before a magistrate can issue a warrant, or a 
court order a writ of arrest, the party against whom it is pro- 
posed to direct such process must have a “ previous hearing.” 
To authorize the issuing of warrants or writs of arrest, the tribunal 
directing them to issue must have before it such evidence as_ will 
justify them in doing so. ‘That evidence we had before us, when 
we directed the attachment to issue, and until the defendant can 
show he is entitled to some special exemption or privilege, he will 
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be treated as any other citizen. A precedent for the course now 
pursued is to be found in 11 L. R. p. 599. 

The right of the court to propound interrogatories to the defend- 
ant is as unquestionable as to attach his person. The practice is 
almost universal, and is not deviated from, except in those cases 
where the court have other evidence before them, upon which they 
‘an act. When presented, the court has the right to have them 
answered, and we do not believe the defendant is protected by the 
clause of the constitution he invokes. 

‘The interrogatories in this case were not propounded for the 
purpose of compelling the defendant to give evidence against him- 
self, but to enable him, if he could, to exculpate himself from the 
alleged contempt. ‘This he has refused to do, and thereby aggra- 
vated the first offence. 4 Blackstone, 287; 1 Dallas, 319; 
3 Yeates’s Penn. Rep. 438. 

The second section of the act of 1823, (B. & C. Dig. p. 23,) 
says: ‘ Nothing shall be construed or taken as a contempt of court 
by an attorney, but what shall be said, done or committed directly 
in the presence or hearing of the court, during the sitting of the 
same.’ By the article 912 of the Code of Practice, a party or his 
counsel must “ apply to the court for a new hearing in the cause, 
and for this purpose shall present a petition,” &c. From this it is 
clear, the petition must be presented when the court is in session. 
It cannot, according to the plain provision of the article, be done at 
any other time, and we have a right to presume the defendant com- 
plied with the law, and presented his petition during the sitting of 
the court; therefore the contempt was committed during the ses- 
sion. In the case of the State v. Keene, (AL L. R. 596,) it was 
settled that the use of abusive and impertinent language in a peti- 
tion for a rehearing, was a sufficient ground for an attachment, and 
for punishing the party for a contempt. The decision given in that 
case has been universally approved, as we believe, and we see no 
reason to doubt its correctness. An application for a rehearing in 
this court is similar to an application for a new trial in the inferior 
tribunals, and must necessarily pass under the notice and supervi- 
sion of the court whilst in session. 

To facilitate business in this court, it has been allowed to parties 
to file their applications with the clerk, without a formal motion ; 
but this practice was founded on the supposition and confidence 
reposed in the members of the profession, that they will not insert 
in their petitions any matter impertinent to, or abusive of the court, 
or anything calculated to bring the administration of justice into 
contempt or disrepute. No party or his counsel, has a right to 
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have any paper or document filed without the knowledge and con- 
sent of the court ; and it would be strange indeed, if it were per- 
mitted to counsel to deliberately write out and file in the records of 
the court, in the recess between its sittings, the most opprobrious 
calumnies and abuse of the highest tribunal in the state without any 
responsibility, when if the same language had been used in the heat 
and excitement of an oral argument, it would instantly have con- 
signed the speaker to the walls of a prison. Common sense, law 
and justice all forbid, that a party shall secretly place among 
the records of this court with impunity a document, which the 
author of it would not be permitted to read in public, and which if 
he attempted, would have brought upon him certain punishment. 
But in this case, the defendant has not shown the document was 
filed in the recess of the court, and we therefore have a right to 
presume it was filed according to law, and the defendant is respon- 
sible for it. 

The defendant has further said that as to the expressions used 
and his motives, views and objects in applying them, the petition 
must speak for itself; no one can read the extracts from the printed 
pamphlet stated in the order, directing the arrest of the defendant 
after this statement, without being satisfied that it was his intention, 
so far as he was capable of doing so, to abuse and vituperate the 
judges of this court, and as much as in him the power existed, to 
bring them and the administration of justice in this state into disre- 
pute. The purpose and objects the defendant may have in view, 
in affecting his end at this time, we shall not enter into or discuss, 
but shall content ourselves with a vindication of the motives, acts 
and authority of this court in the case in question, and a refutation 
of as unjustifiable and malicious a libel as was ever published or 
written. 

During the last month, after it was announced by the presiding 
judge of the court, that no cases other than those fixed for trial 
would be argued or considered, the defendant applied to the judges 
of this court collectively and individually, and urged upon them the 
propriety of taking into consideration the case of Mercier v. Ca- 
nonge, &c. upon written briefs representing that it was a suit 
rather of a friendly character, and intended to settle a succession 
about which difliculties existed, but if delayed, would cause seri- 
ous injury to some of the parties. 

Under these circumstances the court agreed the case might be 
submitted upon briefs, to be filed with an understanding that the 
case would be considered and decided if time permitted. In con- 
sequence of the anxiety of the defendant, and our desire to settle 
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what was supposed to be a family difficulty, we did at some per- 
sonal inconvenience, and somewhat to the prejudice of other suit- 
ors take the case into consideration, and gave it as thorough atten- 
tion as we could bestow on any case not argued, and pressed as the 
court was with business, near the end of a long term. Of six 
points raised for our decision, three points were decided in favor 
of the clients of the defendant and three against them. Upon 
which three points the defendant, in behalf of his clients, has applied 
for a rehearing, and in his petition for it, makes imputations upon, 
and insinuations relative to the judicial integrity of this court, 
which are unfounded in fact, and calumnious in the highest degree. 
These expressions are set forth in the order directing the attach- 
ment to issue, and need not be repeated. 

As to the ire which the defendant says he designed to “ vent,” 
and the indignation he has expressed in consequence of our judg- 
ment, we estimate it as lightly as we do the menace in the printed 
pamphlet, that it “* would not be safe” for this court to refuse the 
rehearing. No apprehension of anything the defendant can say or 
do, will induce us to swerve from that duty we owe to the country 
and ourselves ; we shall pursue such course as appears to us just 
and proper, regardless of the approbation or disapprobation of in- 
terested parties, seeking only the approval of our own consciences, 
and the support of those for whose common benefit the administra- 
tion of the laws has been entrusted to our hands. 

Knowing as we do, that a government like ours rests alone 
upon obedience to the laws, and that its supremacy is the only 
bulwark and safeguard for every civil right, and believing that the 
defendant is as fully impressed with that opinion as we are, we re- 
gret very much that one occupying his position, both at the bar and 
in society, should have set so pernicious an example to the younger 
members of the profession and to his fellow-citizens ; and we hope 
that the example we shall make of him will be a warning te them 
not to do likewise. 

The sentence and judgment of the court is, that the defendant 
Pierre Soule be imprisoned twenty-four hours in the jail of the 
parish of Orleans ; that he pay a fine of one hundred dollars, and 
the costs of this proceeding ; and that he stand committed until the 
fine and costs are paid. 
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Circuit Court of the United States, August, 1844, at Boston. 
KincG AND orHEeRS v. SHEPARD AND OTHERS. 
Admiralty — Common-carriers — Negligence — Wreckers — Perils of the seas. 


Tus was a case of the loss of a box of specie, containing ten 
thousand dollars in gold, shipped in the autumn of 1842, at New 
York, on board the ship North America, Hall, master, for Mobile. 
The ship struck on the Bahama Banks, and knocked off her rudder, 
in consequence of which she became unmanageable. ‘The master, 
who had hitherto kept the gold, together with another box con- 
taining $1000 in silver, in his state room, now ordered his mates to 
remove it to the run, which he deemed a safer place, as the crew 
would necessarily be in the cabin for the purpose of fitting a tem- 
porary rudder. ‘This was accordingly done, and the boxes stowed 
in the run, covered with some boxes of powder, &c. The run was 
not separated from the main hold. ‘The ship went on shore again, 
in the course of two or three days, on the Florida Reef, where, 
after lying several days, during which attempts were made to get 
her off, she bilged about ten o’clock in the evening. The wreckers 
were now admitted on board to save the cargo, some forty or fifty 
of whom went immediately into the hold and commenced breaking 
out. The second mate was sent into the run to look after the spe- 
cie, but did not get down until the wreckers had been there fifteen 
or twenty minutes. ‘There was then two feet of water where the 
specie had been deposited. The second mate stood over the place 
a large part of an hour, and when the captains of the wreckers 
came for the gold, pointed out to them where he had placed it. 
Search was made and the silver found, but not the gold, which has 
never been heard of since. Search was made for it through the 
ship and one of the wrecking vessels alongside. No embezzle- 
ment or fraud was shown on the part of the master. The part of 
the cargo saved was carried to Key West and libelled for salvage. 
The ship was a total loss. This action was brought against the 
owners of the ship to recover the value of the gold. 


F.. Dexter and J. L. Baker, for the respondents, contended that 
as the gold was in all probability stolen by the wreckers, in the 
confusion of the night, they were excused by the exception in their 
bill of lading of the perils of the seas. ‘That this loss was a peril of 
the sea, within the meaning of the law, as it was the direct conse- 
quence of such peril, and happened while the ship and cargo were 
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all lost, except as they might be saved by those casually in the 
neighborhood. That if the captain acted bona fide, and placed the 
gold in the run, believing it the safest place, negligence could not 
be imputed to him. 


F. C. Loring, for the libeilants, contended that the owners were 
liable as common-carriers, notwithstanding the happening of the 
peril, if the loss was not the immediate and necessary consequence, 
and that in this case it was to be attributed to gross negligence on 
the part of the master. 


Srory J. decided that the duties of the owners and master, as 
common-carriers, were not varied after the stranding of the ship, 
but that their liabilities continued the same as before. ‘They were 
bound to show, that no human diligence or skill could save the 
property from being lost by the shipwreck, but that it perished with 
the wreck. That the wreckers were persons acting in the employ 
of the master, and not piratically ; and that the master in this case 
did not exercise proper care and diligence in regard to the pro- 
perty, but, on the contrary, was guilty of great negligence. He 
ordered a decree to be entered for the libellants, for the amount of 
the gold with interest, from the time when proceedings for salvage 
were instituted at Key West. 


Wititum Wasueurn anp oruers v. James GouLp. 





Patent — New invention — Extension granted to administrator — Specification — 
Use of technical words of art — Construction — Injunction. 


Tus was an action on the case for the infringement of a patent 
right for “‘a new and useful improvement in the method of planing, 
tonguing, grooving, and cutting into mouldings, or either, plank, 
boards, or any other material, and for reducing the same to an 
equal width and thickness; and also for facing and dressing brick, 
and cutting mouldings, or facing metallic, mineral, or other sub- 
stances,” and described in the schedule annexed to the letters 
patent, and forming a part thereof, in the following words : — 
“The plank, boards or other material being reduced to a width 
by circular saws or friction wheels as the case may be, is then 
placed on a carriage resting on a platform with a rotary cutting 
wheel in the centre either horizontal or vertical. ‘The heads or 
circular plates fixed to an axis may have one of the heads mova- 
ble to accommodate any length of knife required. ‘The knives 
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fitted to the heads with screws or bolts, or the knives or cutters 
for moulding fitted by screws or bolts to logs connecting the 
heads of the cylinder and forming with the edges of the knives 
or cutters a cylinder. The knives may be placed in a line with 
the axis of the cylinder or diagonally. The plank or other mate- 
rial resting on the carriage may be set so as to reduce it to any 
thickness required, and the carriage moving by a rack and pinion 
or rollers or any lateral motion to the edge of the knives or cut- 
ters on the periphery of the cylinder or wheels, reduces it to any 
given thickness. After passing the planing and reducing wheel, 
it then approaches if required two revolving cutter wheels, one 
for cutting the groove and the other for cutting the rabbets that 
form the tongue. One wheel is placed directly over the other 
and the lateral motion moving the plank or other material between 
the grooving and rabbeting wheels so that one edge has a groove 
cut the whole length and the other edge a rabbet cut on each 
side, leaving a tongue to match the groove. The grooving wheel 
is a circular plate fixed on an axis with a number of cutters at- 
tached to it to project beyond the periphery of the plate, so that 
when put in motion will perform a deep cut or groove parallel 
with the face of the plank or other material. ‘The rabbeting 
wheel also of similar form, having a number of cutters on each 
side of the plate projecting like those on the grooving wheel, cuts 
the rabbet on each side of the edge of the plank and leaves the 
tongue or match for the groove. By placing the planing wheel 
axis and cutter knives vertical, the same wheel will plane two 
planks or other material in the same time of one by moving the 
plank or other material opposite ways and parallel with each 
other against the periphery of the planing or moulding wheel. 
The groove and tongue may be cut in the plank or other material 
at the same time by adding a grooving and rabbeting wheel. 

* Said William Woodworth does not claim the invention of 
circular saws or cutter wheels, knowing they have long been in 
use, but he claims as his invention the improvement and applica- 
tion of cutting or planing wheels to planing boards, plank, tim- 
ber or other material, also his improved method of cutters for 
grooving and tonguing and cutting mouldings on wood, stone, 
iron, metal, or other material, and also for facing and dressing 
brick as all the wheels may be used single and separately for 
moulding or any other purpose before indicated. He also claims 
as his improved method the application of circular saws for re- 
ducing floor plank and other materials to a width.” 


The original patentee was William Woodworth, to whom the 


aforesaid letters patent were granted on the 27th day of Decem- 
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ber, 1828, and who died on the 9th day of February, 1839. On 
the 14th day of February, 1859, administration of the goods and 
estate of the said William Woodworth was granted in the state of 
New York, to his son, William W. Woodworth, who subse- 
quently, on the 16th day of November, 1542, obtained a renewal 
and extension of the said letters patent for the additional term of 
seven years from the expiration thereof. On the 2d day of Jan- 
uary, 1543, the said administrator disclaimed so much of the 
claim in the said letters patent as embraced the application of 
circular saws to reduce floor plank and other materials to a width ; 
and afterwards, on the 2d day of January, 1543, he granted to 
William Washburn and Charles W. Brown, the present plaintiffs, 
certain rights, to use the said patent, set forth in his deed, which 
was duly recorded in the patent office. 

The trial occupied sixteen days. 

The present action was brought by the plaintiffs for an alleged 
violation of their right under the said deed by the defendant, and 
the damages were laid at $2500. The jury returned a verdict 
for the plaintiffs, with $50 damages. Ona subsequent day a bill 
in equity was filed, praying for an injunction upon the defendants, 
to restrain them from the further use of the machines. ‘Two 
motions were made, one on the law side of the court fer a new 
trial, and the other on the equity side for an injunction, which 
were argued at the same time. Srory J. denied the motion for 
a new trial, and granted the injunction. 

In the course of the cause the following points were ruled by 
the court. 

1. The extension of a patent may be granted to an administrator. 

2. Whoever finally perfects a machine and renders it capable of 
useful operation, is entitled to a patent, though others may have 
had the idea, and made experiments towards putting it into prac- 
tice, and although all of the component parts may have been 
known under a different combination, or used for a different 
purpose. 

3. Drawings, not referred to in the specification of a patent, 
may be treated as part of the specification, and used to explain 
and enlarge it. 

4. A new trial will not be granted for surprise by new evidence, 
whenever by reasonable diligence it could have been previously 
obtained. 

). The meaning of technical words of art, in commerce and 
manufactures, used in a patent, as well as the surrounding circum- 
stances which may materially affect their meaning, are to be in- 
terpreted by the jury. 
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6. Every instrument is to be interpreted by a consideration of 
all its provisions, and its obvious design is not to be controlled by 
the precise force of single words. , 

7. Where a giant was made of a right to construct and use 
fifty machines within certain localities, reserving to the grantor the 
right to construct and to license others to construct, but not to use 
them therein, it was he/d that the grant was of an exclusive right 
under the statute of 1836 in regard to patents, and that suits were 
to be brought in the name of the assignees, even though agreed to 
be at the expense of the grantor. 

8. Where a patent has been granted, and there has been an 
exclusive possession of some duration under a patent, an injunction 
will be granted, without obliging the patentee previously to estab- 
lish the validity of his patent by an action at law. But it is other- 
wise, if the patent be recent and the injunction be resisted on the 
ground, that the patent ought not to have been granted, or is im- 
perfectly stated in the specification. 

9. Held, 'That the patent in the present case was, upon the true 
interpretation of the specification, a patent for an improved 
machine. 


Franklin Dexter and B. R. Curtis, for the plaintiffs. 


Charles G. Loring, Joel Giles, and William Dehon, for the de- 
fendants. 


Wittum W. Woopworrn anp oruers v. Apranam P. SHerman. 
Tue sawe v. Winuam A. CueeveR AND EIGHTEEN OTHERS. 


Patent — Injunction — Evidence — Administration — Assignee of patent — Com- 
bination to infringe a patent right. 


Tuese were bills in equity, filed in the circuit court of the United 
States, in this district, to obtain injunctions against the defendants, 
in twenty suits, to restrain them from using or selling any planing 
machine constructed substantially according to the specification 
under William Woodworth’s patent. The complainants produced 
affidavits stating that the several defendants were using a planing 
machine substantially the same in its construction and mode of 
operation, as the machine of James Gould of Charlestown, and 
the bill, among other things, averred that the plaintiffs had already 
recovered a judgment in an action at law, against the said Gould, 
for the use of his machine. Various points were relied on in 
answer to the motion for an injunction. It was contended — 














280 RECENT AMERICAN DECISIONS. 


1st. That Woodworth was not the sole inventor, but that one 
Dunbar was a joint inventor with him. 

2d. That the act of congress did not authorize the granting of 
the extended term of the patent to an administrator, but only to 
the patentee. 

3d. ‘That some of the defendants had purchased rights under 
the original patent, and that by virtue of the act of congress, the 
same interest in the extended patent enured to them as they had 
in the original patent. 


Srory J. granted the injunction prayed for in each case. As 
to the first point, he said that it had been before him in another 
case, and he then declared that the affidavit of a single witness, 
after the lapse of so much time, and after the occurrence of some 
other circumstances which were in proof, was not sufficient to 
outweigh the oath of the patentee, and the general presumption 
arising from the grant of the letters patent. 

As to the second point, the learned judge said, that on the 
fullest reflection, he had come to the opinion that Mr. Justice 
MeLean was right in his decision, that an administrator was com- 
petent to apply for and receive this grant. ‘That to hold otherwise, 
would be going contrary to the whole spirit and policy of the 
patent laws. 

As to the third point, he said that he had already decided, after 
full argument and great consideration, in a case tried in Maine, 
and not yet reported, that the assignee or grantee, under the 
original patent, did not acquire any right under the extended 
patent, unless such right was expressly conveyed to him by the 
patentee. 

In the course of the case, the judge remarked, that he observed 
that the bills contained a charge of an actual combination to resist 
the patent. That it was a question of much importance, what 
would be the legal effect of such a combination. That he did not 
intend to express any opinion on this part of the case, but that in 
a former case, he had occasion to declare, that it seemed to him, 
that it approached very near, if it did not actually reach, a criminal 
conspiracy. ‘That in many cases, it was lawful for individuals to 
do what could not lawfully be done by a combination. That an 
individual patentee might successfully resist an individual, but it 
was much more diflicult to resist the combined force of a great 
number of persons united to oppose a patent. 


B. R. Curtis, for the plaintiffs. 
J. Giles, Buttrick, and William D. Sohier, Jr. for the defendants. 




















i) 
DD 
— 


U. S. DISTRICT COURT, NEW YORK. 


District Court of the United States, Northern District of New 
York, May, 1844. 


Wituam 8S. Brices v. Arcursatp SrTeruens. 


A judgment ereditor, who proves his debt against a bankrupt, thereby surrenders 
his judgment as a lien on the lands of the bankrupt. 


Where the assignee of a bankrupt sells his property, the court, in bankruptey, 
will not interfere to vindicate the title of the purchaser. 


Tuts case came before the court on the petition of William 8. 
Briggs, setting forth the following facts, viz.: ‘That upon the peti- 
tion of the said Briggs, filed October 20, 1842, Gideon Stephens 
was, on the Sth of March, 1843, decreed a bankrupt. On the 
10th of January, 1843, a judgment was recovered by Archibald 
Stephens, in the supreme court of this state, for 86000. On the 
12th of June last, the assignee of the bankrupt sold his real 
estate, including a valuable farm of about 232 acres, which was 
purchased by the petitioner. On the 3d of April last, the said 
Archibald Stephens proved his said judgment as a debt against 
said bankrupt; and on the 11th of August last, he, notwithstand- 
ing, caused the real estate of the bankrupt to be sold, in virtue of 
an execution on the judgment, when he became himself the pur- 
chaser of the said farm, for the sum of 812. Being dissatisfied 
with the result of the sale, he afterwards, in September last, 
applied to the supreme court, without notice to the petitioner, for 
an order, directing a re-sale of the real estate of the bankrupt 
under his judgment, which order was granted; and he had 
caused the lands of the bankrupt, including the said farm, to be 
advertised for sale, in pursuance of the said order. ‘The peti- 
tioner prayed an injunction to restrain any further proceedings 
on the said judgment against the lands of the bankrupt, whereof 
he was seized at the date of his bankruptcy, and especially against 
the farm purchased by the petitioner. 

In a brief petition by the assignee, subjoined to that of Briggs, 
and sworn to by the assignee, he affirmed the truth of the facts set 
forth by Briggs, and united with him in his prayer for relief. 


Conxuine J. If the petitioner has stated the facts of his case 
truly, he unquestionably has a valid title to the farm in question ; 
and if these facts had been fully made known to the supreme 
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court, on an application for a re-sale, by Archibald Stephens, that 
court would have seen, that having elected to prove his judgment 
as a debt against the bankrupt, he had thereby surrendered his 
judgment as a lien on the lands of the bankrupt ; and his applica- 
cation would, doubtless, have been denied. ‘The fifth section of 
the bankrupt act is perfectly explicit on this point. But admitting 
that the petitioner is entitled, upon general principles, to the inter- 
position of a court of equity to quiet his title, I am of opinion that 
this court is incompetent to afford him relief. While the property 
of a bankrupt is in a course of administration, in the hands of the 
assignee, this court is not only empowered, but bound, to restrain 
all persons from any unlawful interference with it, which, if per- 
mitted, would operate injuriously to the rights of the creditors. 
But when, as in the present case, the assignee has lawfully sold 
the property, I know of no ground on which this court is author- 
ized to interfere, at the instance of the purchaser, to vindicate his 
title. If another sees fit to contest his title, the controversy, like } 
ethers of a like nature, is to be determined by the state tribu- 
nals, whose duty it is, equally with the national courts, to give 
effect to acts of congress, as the supreme law of the land. The 
petition must therefore be dismissed. It is proper to add, also, 
that the petitioner is mistaken, even admitting the case to be within 
the jurisdiction of the court, in supposing that he is entitled to the 
relief he asks on petition. ‘The provision contained in the 6th 
section of the bankrupt act, requiring the “ jurisdiction of the 
court in all matters and proceedings in bankruptcy to be exercised 
summarily, in the nature of summary proceedings in equity,” is 
not understood to embrace controversies respecting the title to 
property in which strangers are parties. Such controversies, ac- 
cording to their nature, are to be prosecuted by action at law, or 
suit in equity, in the accustomed forms. 





Supreme Judicial Court of Massachusetts, held by adjournment in 
February, 1844, at Boston. 


Wituiam W. Crease anp oruers, in Equity, v. Samvet H. Bascock 
AND OTHERS. 


ee 


Under the Revised Statutes, ch. 36, s. 31, the holders of stock in a bank at the ex- 
piration of its charter are liable for the redemption of the outstanding bills seve- 
rally and not jointly. Such stockholders are liable to the extent of the par 
value of the shares held by them, and no more. 
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The fact that some of the stockholders are without the jurisdiction of the court, 
or that some of them are insolvent, or discharged under proceedings in bank- 
ruptey, cannot vary or enlarge the responsibility of the other stockholders. 

Where attachments of the property of the bank had been made by some of the 
plaintiffs, on the writs in which their separate bills of complaint were originally 
inserted, and the bills had since been consolidated and turned into a creditors’ 
bill, it was Ae/d that the attachments were thereby discharged. 

Post notes are not within the intent of the statute, making stockholders liable for 
the redemption of bills, remaining unpaid at the dissolution of the charter. 

Whether the assets of the bank in the hands of the receivers should be first ex- 
hausted, before a decree in favor of the holders of bills against the stockholders 
should be had, — quere. 

Whether interest is to be allowed to the holders of bills, and whether with or 
without a previous demand, — guere. 


Tis was a creditors’ bill against the defendants, as stockholders of 
the Chelsea Bank, in which the rights of the bill-holders to charge 
the stockholders, under the 31st section, 36th chapter of the Revised 
Statutes, was sought to be enforced. The plaintiffs claimed, among 
other things, a joint judgment against all the stockholders, so that 
in case of insolvency or absence from the jurisdiction of either of 
them, payment of the bills by solvent stockholders within the com- 
monwealth would be insured. And they relied upon the provision 
of the 32d and 33d sections, which give a remedy to the stock- 
holders, when any one shall have been obliged to pay any debt or 
demand, to recover a proportional part of the other stockholders, as 
indicating that intention in the legislature. 


B. Rand, 8. Bartlett, and E. H. Derby, for the complainants. 
J. Pickering, Lorings and Dehon, W. H. Gardiner, B. Sumner, 
E. Blake and William Gray, for the several respondents. 


Suaw C, J. delivered the opinion of the court, that the respon- 
dents were not jointly liable, and could not, by any form of judg- 
ment, be made liable for each other. Ordinarily, when persons 
are jointly liable, it is because, as between them and the creditor, 
each is liable in solido for the whole amount; there is therefore no 
injustice in requiring either of them to pay the whole amount, leav- 
ing him to obtain redress amongst his co-debtors as he can. But 
in the present case, the liability is created by statute, and is in its 
nature several. The property, in respect to which the liability is 
created, namely the shares in the bank, is separate property. So 
far as the stockholder is owner, he is sole owner. Again, the 
statute declares, that holders of stock shall be liable in their indi- 
vidual capacities for the payment and redemption of all unpaid bills, 
and in proportion to the stock they may respectively hold, at the 
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dissolution of the charter. The term respective/y, indicating the 
different proportions in which they may hold, indicates also the dif- 
ferent proportions for which they may be holden, and as clearly 
indicates a several liability. 

It follows, as a necessary consequence from this view, that no 
stockholder, who was such at the time of the expiration of the char- 
ter, can be responsible beyond a sum equal to the nominal par value 
of his stock, at the time of such expiration; that is, beyond the 
amount of S100 for each share so held, although the aggregate 
amount of the liability of the parties so chargeable, should be 
insufficient to satisfy the whole amount of the claim of the bill- 
holders, 

The fact that some of the stockholders are without the jurisdic- 
tion of the court, or that some of.them are insolvent, or discharged 
under proceedings in bankruptey, is the ordinary misfortune of a 
creditor, whose debt cannot be made available. But it cannot en- 
large or alter the liability of another party, who, to a limited extent, 
is responsible for the same debt. 

The court were therefore of opinion, that the respective respon- 
dents were severally liable, to an amount not exceeding the number 
of shares held by them respectively, at S100 per share; to the 
whole amount, if necessary to satisfy the amount of outstanding 
bills ; otherwise, to an amount sufficient to redeem and pay all 
such unpaid bills; but they are not liable for a greater sum, al- 
though the aggregate of all such liabilities should prove insuilicient 
to pay the whole amount of such bills. 


After the foregoing opinion was delivered, the case was referred 
to George 8. Hillard, a master in chancery, to inquire and take 
account of what is due to the plaintiffs and all other holders of unpaid 
and unredeemed bills of the said corporation, with instructions to 
cause public notice to be given to all holders of such bills to come in 
and prove the same on or before a certain day, in default of which 
to be excluded from the benefit of this and all other decrees in the 
same cause ; also to report the nature and value of the property 
attached by original process in the above suit, and whether the 
same be now holden by virtue of the said attachment; also to re- 
port the nature and value of the property of the said corporation 
in the hands of the receivers, and how far the same may be avail- 
able towards satisfying the plaintiffs’ claim; also to report the 
nominal amount of the capital stock of the said corporation, at the 
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time of the dissolution of its charter, and the nominal amount of 
the stock at that time held by the defendants respectively. 

The master reported in pursuance of the foregoing mstructions, 
and certain questions, arising upon the report, were argued at 
chambers by R. Choate, C. G. Loring, William H. Gardiner, 8. 
Bartlett and H. Weld Fuller. 

i 

Suaw C. J. delivered the opinion of the court, the result of 
which is given in the following statement of the points which were 
argued. 

1. It appeared from the master’s report, that four suits were origi- 
nally instituted against the defendants, in April, L837, in which the 
plaintiffs respectively were Christopher Bryden, George Holden, 
William W. Crease, and Stephen Barrett, Jr. All these were 
writs of attachment, in which a bill in equity was inserted, and 
were duly entered in court, and upon each, “all the right, title and 
interest that the defendants or any of them hold to any real estate 
in Suffolk county,” was attached. At the March term, 1540, the 
court, after a hearing in the case of William W. Crease, granted 
the plaintiff leave to amend his bill as he should be advised, making 
himself and the plaintiffs in the other suits plaintiffs jointly in the 
new bill, for themselves and such other bill-holders as might be- 
come parties, and ordered the other original bills to be dismissed 
without costs. ‘The amended bill of the plaintiffs was thereupon 
filed, and proceedings have since been had thereon. On April 
20, 1837, the day after the charter was annulled, the property of 
the bank, real and personal, was placed, by a vote of the stock- 
holders, in the hands of trustees, who in September, 1837, made 
an agreement to convey certain mortgaged real estate, subject to 
the decision of the question as to the validity of the attachments 
before mentioned. It was now contended, on the part of the 
plaintiffs, that if the attachments laid on the said mortgaged pre- 
mises were by law discharged, or are now invalid, the mortgaged 
premises now constitute part of the assets of the bank, in the bands 
of the receivers. But the master reported against the plaintiffs 
upon that point; and the court ruled, that the attachments of the 
property of the bank, made by the plaintiffs on the writs in which 
their bills of complaint were originally inserted, but which had 
since by the decree of the court been consolidated and turned into 
a creditors’ bill, were thereby discharged. 

2. It was offered, on behalf of the holders of post notes, to make 
proof, by the cashiers of the Boston banks, and others acquainted 
with bank usages, that bank post notes, on and after the day when 
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they were payable, were regarded and treated as common bank 
bills, but the master rejected such proof. And the court ruled that 
post notes were not within the intent of the statute, making stock- 
holders liable for the payment of bills which shall remain unpaid 
at the expiration or repeal of the charter. 

3. On a point which was argued, viz. : whether, before a decree 
in favor of the holders of bills against the stockholders should be 
had, the court will direct that the assets of the bank in the hands 
of the receivers shall be first exhausted, the chief justice stated that 
he was not authorized to pronounce an opinion for the whole court, 
but that he was inclined to the view, that the terms of the Revised 
Statutes, which create the liability of the stockholders for all bills, 
which shall remain unpaid when the charter shall expire, taken in 
connexion with the provision allowing the bank three years to wind 
up their aflairs, might reasonably be construed to intend, that the 
assets of the bank should first be applied towards the payment of 
the bills. 

4, On the question whether interest was to be allowed the hold- 
ers of bills, and whether with or without a previous demand, the 
opinion of the court was reserved until the coming in of the mas- 


ter’s final report. 


Georce Minor anp orners, Apre.iants, v. Tuomas ‘THacner 
anp oTueRS. Same v. Manvracrvrers Ins. Co. Same v. Cuaries 
W. Carrwaricut. 

Under the insolvent law of Massachusetts, the first publication of the messenger’s 
warrant stops the running of the statute of limitations. 

Where proceedings in insolvency were instituted, and subsequently, but before 
the proceedings in insolvency were closed, the insolvent debtor obtained his 
discharge under the bankrupt law of the United States, the claims of creditors 
are not prevented, by such discharge, from being proved against the estate 


in insolvency. 
Debts may be proved in insolvency at a fifth meeting of the creditors, and if there 
be sufficient assets remaining not distributed, receive a pro rata dividend. 


Teste were cases of appeal, by the assignees, under the insol- 
vent law of Massachusetts, of Robert Rogerson, against the allow- 
ance of certain claims, proved and allowed before Joseph Willard, 
Master in Chancery. The claims were admitted to have been just 
and due, unless barred by the objections stated as the grounds of 
the appeal. ‘There were three objections taken, the first of which 
applied only to the claim of the Manufacturers Insurance Company. 
The objections appear in the opinion of the court. 
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William Brigham, for the appellants. 
William Dehon, for Thomas Thacher and others. 
William Gray, for the other appellees. 


Dewey J. delivered the opinion of the court. (1.) It is objected 
that the claim is barred by the statute of limitations. But the term 
fixed by the statute of limitations had not expired at the time of 
the first publication of the messenger’s warrant. By such publica- 
tion, any suit at law is rendered wholly unavailing, and the running 
of the statue of limitations is necessarily suspended. (2.) Prior to 
the presentation of these claims, the debtor had obtained his dis- 
charge in bankruptcy. A discharge in bankruptcy, however, leaves 
unimpaired any means of security which the creditor may have, 
other than his direct claim upon the debtor. At the commencement 
of the proceedings in insolvency, these creditors had an undoubted 
right to prove their debts against the estate of the debtor, in the 
hands of his assignee. ‘The proceedings in bankruptcy were subse- 
quently instituted, and although the debtor himself was discharged 
thereby, yet the proceedings in insolvency constituted a security in 
favor of these creditors, which was not impaired by such discharge. 
(3.) These claims were presented to the master in chancery for 
allowance at the fifth meeting of the creditors. But there is no 
good reason why they should not be allowed at a fifth meeting, 
and be entitled te a pro rata dividend with the other creditors, if 
there are suflicient assets remaining undistributed, as well as if 
proved at the third or any earlier meeting. ‘The objections are 
overruled, and the report of the master considered valid. 


ComMoNWEALTH Vv. Rosert Hariey anp ANOTHER. 


An indictment for conspiring to defraud A. B. and for obtaining property of him 
by false pretences, cannot be sustained, where it appeared that one of the de- 
fendents did not know A. B. or intend to defraud him particularly. 

Tus case came before this court on exceptions to the ruling of the 

justice of the court of common pleas, in the municipal court. The 

defendants were indicted for conspiring to defraud one Stephen 

Marsh, and obtaining property of him on false pretences. ‘There 

was no allegation of a conspiracy to defraud the public generally. 

The jury were instructed, that to sustain the indictment it was not 

necessary to prove that the defendants intended, at the time of the 

conspiracy, to cheat Marsh in particular; but that, if it were proved 
that they conspired to cheat any body, or the public generally, and 

did cheat Marsh as alleged, they were to be found guilty ; although 








i] 








288 RECENT AMERICAN DECISIONS. 


it should appear that one of the defendants, who made the fraudu- 
lent note by means of which the cheat was perpetrated, did not 
know Marsh, or intend to defraud him particularly. 


S. D. Parker, for the commonwealth. 
C. B. Goodrich, for the defendants. 


Dewey J. delivered the opinion of the court, that there was a 
variance between the allegations and the proof. The exceptions 
were sustained, and the case remanded to the municipal court for 
a new trial. 


Supreme Judicial Court of Massachusetts, April Term, 1844, held 
by adjournment in August, at Northampton. 


Wasunctron Reynoups v. Inuasrrants or New Saem. 


By Dewey J. A warrant for calling a town meeting must issue under the 
hands of a major part of the selectmen of the town. ‘This requisition is not com- 
plied with where the warrant is signed by one of the selectmen in the form fol- 
lowing: ‘* By order of the selectmen of New Salem — D. F., one of said se- 
lectmen.’’ It is not competent, for a meeting called under such warrant, to 
grant money and order the same assessed upon the taxable estate and polls in 
said town, and any person upon whom a warrant has been levied to collect such 
tax, or who may otherwise have been compelled to pay the same, may recover 
the amount thereof of such town. 


Jonan Anus v. Israet Binuines. 


By Dewey J. The deed of an insane person is not absolutely void, but voida- 
ble merely. It is competent, therefore, to introduce evidence tending to show a 
ratification or adoption of the act by the grantor, after he became restored to a 
sound mind. If such ratification be fully established, it will give full foree and 
eflect to the deed. The doctrine that a deed of a non compos or insane per- 
son is voidable only, and not void, is not limited to feoffments, or cases where 
there is the actual recording of the deed, but without such registry of the deed, 
where the delivery of the deed is accompanied by the surrender of the posses- 
sion to the grantee, the conveyance is only voidable. 


Orrin P. Witson, Aprettant, v. Henry C. Fosker. 


By Dewey J. The claim of a child, or issue of a deceased child, to a distri- 
butive share of the estate of a testator, who has omitted to make any provision in 
his will for such claimant, may be defeated by showing that such omission was 
intentional, and not occasioned by any mistake or accident. Under the broad 
provision in the Revised Statutes, ch. 62, § 21, such intention to omit giving any 
legacy or portion to the party claiming the same, may be shown by evidence de- 
hors the will. The statute has not restricted the proof to matters apparent on 
the face of the will. 
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Digest of American Cases. 


Selections from 2 Howard's Supreme Court (U. 8.) Reports 


APPEAL ROND. 

An appeal bond given to the people 
or to the relator is good, and if forfeited, 
may be sued upon by either. Spauid- 
ing v. The People of New York, 66. 

2. Where there are many parties in 
a case below, it is not necessary for 
them all to join in the appeal bond. It 
is sutlicient if they all appeal, and the 
bond be approved by the court. Brockett 
v. Brockett, 238. 


BANKRUPTCY. 

Under the late bankrupt act of the 
United States, the existence of a fidu- 
ciary debt, contracted before the pass- 
age of the act, constitutes no objection 
to the discharge of the debtor from 
other debts. Chapman v. Forsyth and 
Limerick, 202. 

2. <A factor who receives the money 
of his principal, is not a fiduciary within 
the meaning of the act. IJhid. 

3. A bankrupt is bound to state 
upon his schedule the nature of the 
debt, if it be a fiduciary one. Should 
he omit to do so, he would be guilty of 
a fraud, and his discharge will not avail 
him; but if a creditor in such case 
proves his debt and receives a dividend 
from the estate, he is estopped from 
afterwards saying that his debt was not 
within the law. Jhid. 

4. Butif the fiduciary creditor does 
not prove his debt, he may recover it 
afterwards from the discharged bank- 
rupt, by showing that it was within the 
exceptions of the act. Jad. 


BILLS OF EXCHANGE AND PROMISSORY 
NOTES. 

By the general Jaw-merchant, no pro- 

test is required to be made upon the dis- 
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honor of any promissory note ; but it is 
exclusively confined to foreign bills of 
exchange. Burke v. Mckay. 66. 

2. Neither is it a necessary part of 
the official duty of a notary to give no- 
tice to an indorser of the dishonor of a 
promissory note. Ibid. 

3. Buta state law or general usage 
may overrule the general law-merchant 
in these respects. Jhd. 

4. Where a protest is necessary, it 
is not indispensable that it should be 
made by a person who is in fact a no- 
tary. Jd. 

5. Where the indorser has dis- 
charged the maker of a note from lia- 
bility by a release and settlement, a no- 
tice of non-payment would be of no use 
to him, and therefore he is not entitled 
to it. Dhid. 

6. A statute of Mississippi allows 
suit to be brought against the maker 
and payee, jointly, of a promissory note 
by the indorsee. Dromgoole v. The 
Farmers and Merchants Bank of Mis- 
sissippt, 241. 

7. But an action of this kind can- 
not be maintained in the courts of the 
United States, although the plaintiff re- 
sides in another state, provided the 
maker and payee of the note both re- 
side in Mississippi. Jérd. 

8. Where notes are deposited for 
collection by way of collateral security 
for an existing debt, the case does not 
fall within the strict rules of commer- 
cial law applicable to negotiable paper. 
It falls under the general Jaw of agency; 
and the agents are only bound to use 
due diligence to collect the debts. Lew- 
rence v. M’Calmont, 427. 

9. Where the drawer of a bill has 
no right to expect the payment of it by 
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the acceptor; where, for instance, the 
drawer has withdrawn or intercepted 
funds which were destined to meet the 
bill, or its payment was dependent upon 
conditions which he must have known 
he had not performed, such drawer 
cannot be entitled to notice of the 
non-payment of the bill. Rhett v. Poe, 
457. 

10. It becomes a question of law 
whether due diligence has or has not 
been used, whenever the facts are as- 
certained ; and therefore there is no 
error in the direction of a court to the 
jury that they should infer due diligence 
from certain facts, where those facts, if 
found by the jury, amounted in the 
opinion of the court to due diligence. 
Ibid. 

11. If the drawer and acceptor are 
either general partners or special part- 
ners in the adventure of which the bill 
constitutes a part, notice of the dishonor 
of the bill need not be given to the 
drawer. Jhid. 

12, The strictness of the rule re- 
quiring notice between parties to a bill 
is much relaxed in cases of collateral se- 
curity or guarantee in a separate con- 
tract; the omission of such strict no- 
tice does not imply injury as a matter of 
course. The guarantor must prove that 
he has suffered damage by the neglect 
to make the demand on the maker, and 
to give notice, and then he is discharged 
only to the extent of the damage sus- 
tained. Ibid. 

13. <A bill of exchange drawn by 
the secretary of the treasury of the 
United States upon the French govern- 
ment, for money due by a treaty be- 
tween the two nations, cannot be con- 
sidered as a bill drawn upon a particular 
fund, in a commercial sense. Bank of 
the United States v. The United States, 
711, 

14. Such a bill, when take up supra 
protest for the honor of the bank, be- 
comes again the property of the bank 
in its original character of holder and 
payee. Ihrd. 

15. Under the law-merchant, the 
drawer of a foreign bill of exchange is 
liable, in case of protest, for costs and 
other incidental charges, and also for 
reéxchange, whether direct or circuit- 
ous. ‘The statute of Maryland allowing 
fifteen per cent. fixes this amount in 
lieu of reéxchange, to obviate the diffi- 
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culty of proving the price of reexchange. 
Ibid. 

16. When the bank came into pos- 
session of the bill, upon its return, the 
indorsements were in effect stricken 
out, and the bank became, in a com- 
mercial and legal sense, the holder of 
the bill. did. 


CHANCERY. 

Where a party seeks relief which is 
mainly appropriate to a chancery juris- 
diction, in the cireuit court of the United 
States for Louisiana, chancery practice 
must be followed. McCollum v. Eager, 
61. 

2. <A writ of error is not the ap- 
propriate mode of bringing up for re- 
view a decree in chancery. It should 
be brought up by an appeal. Jind. 

3. An appeal will only lie from a 
final decree ; and not from one dissolv- 
ing an injunction, where the bill itself 
is not dismissed. Jhid. 

4. The decisions and dicta of Eng- 
lish judges and the recent publication of 
the record commissioners in England, 
examined as to the jurisdiction of chan- 
cery over charitable devises anterior to 
the statute of 43 Elizabeth. Vidal v. 
Girard’s E-xxecutors, 127. 

5. Where there are many parties in 
a ease below, it is not necessary for 
them all to join in the appeal bond. It 
is sufficient if they all appeal and the 
bond be approved by the court. Brock- 
ett v. Brockett, 238. 

6. No appeal lies from the refusal 
of the court below to open a former de- 
cree. Jind. 

7. But if the court entertains a pe- 
tition to open a decree, the time limited 
for an appeal does not begin to run until 
the refusal to open it, the same term 
continuing. Ibid. 

8. Where an appeal is prayed in 
open court, no citation is necessary. 
Iind. 

9. A court of equity will not inter- 
fere where the complainant has a pro- 
per remedy at law, or where the com- 
plainant claims a set-off of a debt arising 
under a distinct transaction, unless there 
is some peculiar equity calling for re- 
lief. Dade v. Irwin, 383. 

10. Nor will it interfere where the 
set-off claimed is old and stale, with re- 
gard to which the complainant has ob- 
served a long silence, and where the 




















DIGEST OF 


correctness of the set-off is a matter of 
grave doubt. Jdid. 

11. The principles laid down in the 
ease of Taylor and others v. Savage, 
1 Howard, 282, examined and con- 
firmed. Taylor v. Savage, 395. 

12. The rights of the parties as they 
stand when a decree is rendered are to 
govern, and not as they stood at any 
preceding time. Randel v. Brown, 406. 

13. ‘The retention of property, after 
the extinguishment of a lien, becomes a 
fraudulent possession. Ibid. 

14. A lien cannot arise, where, from 
the nature of the contract between the 
parties, it would be inconsistent with 
the express terms or the clear intent of 
the contract. Jind. 

15. tis impossible to lay down any 
general rule as to what constitutes 
multifariousness in a bill in equity. 
Every case must be governed by its 
own circumstances, and the court must 
exercise a sound discretion. aznes et 
ux. v. Chew et al. 619, 

16. A bill filed against the execu- 
tors of an estate, and all those who 
purchased from them, is not upon that 
account alone multifarious. Jéid. 

17. Under the Louisiana law, the 
court of probate has exclusive jurisdic- 
tion in the proof of wills; which includes 
those disposing of real as well as per- 
sonal estate. Jind. 

18. In England, equity will not set 
aside a will for fraud and imposition, 
relief being obtainable in other courts. 
Ibid. 

19. Although by the general law, as 
well as the local law of Louisiana, a 
will must be proved before a title can be 
set up under it, yet a court of equity 
can so far exercise jurisdiction as to 
compel defendants to answer touching 
a will alleged to be spoliated. And it 
is a matter for grave consideration, 
whether it cannot go further and set up 
the lost will. bid. 

20. Where the heir at law assails 
the validity of the will, by bringing his 
action against the devisee or legatee, 
who sets up the will as his title, the 
district courts of Louisiana are the pro- 
per tribunals, and the powers of a court 
of chancery are necessary, in order to 
discover frauds which are within the 
knowledge of the defendants. Jd. 

21. Express trusts are abolished in 
Louisiana by the law of that state, but 
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that implied trust, which is the crea- 
ture of equity, has not been abrogated. 
Ihid. 
22. The exercise of chancery juris- 
diction by the cireuit court of the United 
States, sitting in Louisiana, does not 
introduce any new or foreign principle. 
It is only a change of the mode of re- 
ae wrongs and protecting rights. 
bid. 


CHERUKEE INDIANS. 

The tract of country lying on the 
west of the lennessee river was not, in 
1779, the country of the Cherokee In- 
dians, and was of course subject to be 
taken up as a part of the waste and un- 
appropriated lands of Virginia. Por- 
ter field v. Clark, 76. 


CHRISTIAN RELIGION. 
The exclusion of all ecclesiastics trom 
holding or exercising any station or 
duty in a college, or the limitation of 
the instruction to be given to the scholars 
to pure morality, are not so derogatory 
to the christian religion as to make a 
devise void for the foundation of the 
college. Vidal v. Girard’s Executors, 
127. 


CONSTITUTIONAL LAW. 
A citizen of one state has a right to 
sue upon the sheriff's bond of another 
state, and to use the name of the gov- 
ernor for the purpose, although the par- 
ties to the bond are the sheriff and gov- 
ernor, both citizens of the same state, 
provided the party for whose use the 
suit is brought is a citizen of a difler- 
ent state from the sheriff} MeNutt v. 
Bland, 9. 
2. Asheriffhas no right to discharge 
a prisoner in custody by process from 
the circuit court, unless such discharge 
is sanctioned by an act of congress, or 
the mode of it adopted as a rule by the 
circuit court of the United States. Jdid, 
3. A marshal and his sureties can- 
not be made responsible, by a mere mo- 
tion to the court, for money collect- 
ed, and twenty-five per cent. damages, 
where such damages are not recognized 
by the process acts of congress. Gwin 
v. Breedlove. 28. 
4. But the marshal is liable to have 


judgment entered against himself by 


mouon, and in that motion residence 
of the parties need not be averred in 
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order to give jurisdiction to the court. 
Ibid. 

5. A marshal who receives bank- 
notes in satisfaction of an execution 
must account to the plaintiff in gold and 
silver; the constitution of the United 
States recognizing only gold and silver 
as a legal tender. IJhid. 

6. A marshal has no right to receive 
bank notes in discharge of an execution, 
unless authorized so to do by the plain- 
iff. Griffin et al. v. Thompson, 244. 

7. A citizen of one state can sue 
a corporation which has been created 
by, and transacts its business in another 
state, (the suit being brought in the lat- 
ter state,) although some of the mem- 
bers of the corporation ,are not citizens 
of the state in which the suit is brought, 
and although the state itself may be a 
member of the corporation. Louzsville, 
Cincinnati, and Charleston Railroad 
Company v. Letson, 497. 

8. A corporation created by, and 
transacting business in a state, is to be 
deemed an inhabitant of the state, capa- 
ble of being treated as a citizen for all 
purposes of suing and being sued, and 
an averment of the fact of its creation 
and the place of transacting business is 
sufficient to give the circuit courts juris- 
diction. Jbid. 

9. A lawof the state of Illinois, pro- 
viding that a sale shall not be made of 
property levied on under an execution, 
unless it will bring two thirds of its 
valuation, according to the opinion of 
three householders, is unconstitutional 
and void. McCracken v. Hayward, 608, 


COSTS. 

Costs in the admiralty are in the sound 
discretion of the court; and no appellate 
court should interfere with that dis- 
cretion, unless under peculiar cireum- 
stances. Harmony et al.v. The United 
States, 210. 

2. Although not per se the proper 
subject of an appeal, yet they can be 
taken notice of incidentally, as con- 
nected with the principal decree. Idd. 


DEVISE. 

Where it appears, from the context 
of a will, that a testator intended to dis- 
pose of his whole estate, and to give 
his residuary legatee a substantial bene- 
ficial interest, such legatee will take 
real as well as personal estate, although 
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the word ‘' devisee”’ be not used. Bur- 
well v. Cawood, 560. 


ESTATE FOR LIFE. 
What words constitute it, as distin- 
guished from a fee-simple conditional. 
Shriver’s Lessee v. Lynn, 43. 


FRAUD. 

An action for money had and received 

will lie against a person who has re- 

ceived the proceeds of a lottery ticket 

which he had fraudulently caused to be 

drawn as a prize. Catts v. Phalen and 
Morris, 376. 


GUARANTEE. 

Whether a guarantee is a continuing 
one or not. Lawrence v. McCalmont, 
426. 

2. The principles laid down in the 
ease of Bell v. Bruen, 1 Howard, 169, 
186, which should govern the construc- 
tion of commercial guaranties, reviewed 
and confirmed. Idd. 

3. A valuable consideration, how- 
ever small or nominal, if given or stipu- 
lated for in good faith, is, in the ab- 
sence of fraud, sufficient to support an 
action on any parol contract, and this 
is equally true as to contracts of guaran- 
tee as to others. IJhid. 

4. ‘The question, whether or not the 
guarantor had sufficient notice of the 
failure of the principals to pay the debt, 
was a question of fact for the jury. Jéid. 

5. ‘The strictness of the rule requir- 
ing notice between parties to a bill or 
note, is much relaxed in cases of co}lat- 
eral security or of guarantee in a sepa- 
rate contract ; the omission of such strict 
notice does not imply injury as a matter 
of course. ‘The guarantor must prove 
that he has suffered damage by the neg- 
lect to make the demand on the maker, 
and to give notice, and then he is dis- 
charged only to the extent of the dam- 
age sustained. Rhett v. Poe, 457. 


IMPRISONMENT FOR DEBT. 

A sheriff has no right to discharge 

a prisoner in custody by process from 
the circuit court, unless such discharge 
is sanctioned by an act of congress, or 
the mode of it adopted as a rule by 
the circuit court of the United States. 


INSTRUCTIONS. 
A court is not bound to grant an 
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instruction prayed for, when it is merely 
a recital of general or abstract prinei- 
ples, and not accompanied by, or found- 
ed upon, a statement of the testimony. 
Rhett v. Poe, 457. 


JURISDICTION. 

A citizen of one state has a right to 
sue on the sheriff's bond of another 
state, and to use the name of the gov- 
ernor for the purpose, although the gov- 
ernor and sheriff are citizens of the same 
state, provided the party for whose use 
the suit is brought is a citizen of a difler- 
ent state from the sheriff. 
Bland, 9. ' 

2. <A sheriff has no right to dis- 
charge a prisoner in custody by process 
from the circuit court, unless such dis- 
charge is sanctioned by an act of con- 
gress, or the mode of it adopted as a 
rule by the circuit court of the United 
States. Ilid. 

3. A sale ordered by a court in a 
case where it had not jurisdiction, must 
be considered as inadvertently done, or 
as an unauthorized proceeding; and, 
in either branch of the alternative, as 
a nullity. Shriver’s Lessee v. Lynn, 
43. 

4. But where the court had juris- 

diction, the record must be received as 
conclusive of the rights adjudicated. 
Ibid. 
5. The original jurisdiction of this 
court does not extend to the case of a 
petition by a private individual, for a 
habeas corpus to bring up the body of 
his infant daughter alleged to be un- 
Jawfully detained from him. sx parte 
Barry, 65. 

6. Where the plaintiff in the court 
below claims $2000 or more, and the 
ruling of the court is for a less sum, he 
is entitled to a writ of error. Anapp v. 
Banks, 73. 

7. But the defendant is not enti- 
tled to such writ where the judgment 
against him is for a less sum than 
$2000 at the time of the rendition 
thereof. Jind. 

8. A statute of Mississippi allows 
suit to be brought against the maker 
and payee jointly, of a promissory note, 
by the indorsee. Dromgoole v. Far- 
mers and Mechanics Bank of Mississip- 
pt, 241. 

9. But an action of this kind can- 
not be maintained in the courts of the 
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United States, although the plaintiff re- 
sides in another state, provided the 
maker and payee both reside in Mis- 
sissippi. lad. 

10. By a law of Michigan, passed 
in 1818, the county courts had power, 
under certain circumstances, to order 
the sale of the real estate of a deceased 
person for the payment of debts and 
legacies. It was for that court to de- 
cide upon the existence of the facts 
which gave jurisdiction ; and the ex- 
ercise of the jurisdiction warrants the 
presumption that the facts which were 
necessary, to be proved were proved. 
Grignon’s Lessee v. Astor, 319. 

11. A distinction exists between 
courts of limited and of general juris- 
diction: in the former the record must 
show that the jurisdiction was right- 
fully exercised; in the latter it will be 
presumed that it existed, where the 
record is silent. Idd. 

12. ‘This court has jurisdiction, un- 
der the twenty-fifth section of the judi- 
ciary act, in a Missouri Jand cause, 
where the title is not to be determined 
by Spanish laws alone, but where the 
construction of an act of congress is 
involved to sustain the title. Chouteau 
v. Eckhart, 344. 

13. This court has not the power so 
to alter a former mandate of the court 
as to direct lands in Florida, which had 
not been offered for sale, under the 
president’s proclamation, to be included 
within a survey, as well as those lands 
which had been so offered. dx parte 
Sibbald, 455. 

14. A citizen of one state can sue a 
corporation which has been created by, 
and transacts its business in, another 
state (the suit being brought in the 
latter state), although some of the mem- 
bers of the corporation are not citizens 
of the state in which the suit is brought, 
and although the state itself may be a 
member of the corporation. Louisville, 
Cincinnati and Charleston Railroad Com- 
pany v. Letson, 497. 

15. <A corporation created by, and 
transacting business in a state, is to be 
deemed an inhabitant of the state, ca- 
pable of being treated as a citizen for 
all purposes of suing and being sued ; 
and an averment of the fact of its crea- 
tion and the place of its residence is 
sufficient to give the circuit courts juris- 
tion. Ibid. 
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JURY. 

The question, whether or not the 
guarantor had suflicient notice of the 
failure of the principals to pay the debt, 
is a question of fact for the jury. 
Lawrence v. Mc Calmont, 427. 

2. It becomes a question of law 
whether due diligence has or has not 
been used, with regard to the collee- 
tion of a bill of exchange, whenever 
the facts are ascertained; and therefore 
there is no error in the direction of a 
court to a jury that they should infer 
due diligence from certain facts, where 
those facts, if found by the jury, 
amounted, in the opinion of the court, 
to due diligence. Rhett v. Poe, 457. 

3. The exact time of the birth of a 
petitioner for freedom is a fact for the 
jury ; and a prayer to the court which 
would have excluded the consideration 
of that fact was properly refused. Ad- 
ams Vv. Roberts, 486. 


LANDS, PUBLIC. 
The tract of country lying on the 
west of the ‘Tennessee river was not 
Cherokee country, in 1779, but was lia- 


ble to be taken up, under the laws of 


Virginia, as waste and unappropriated 
land. Porterfield v. Clark, 76. 

2. The Kentucky act of 1809 ap- 
plied to the Chickasaw country on the 
west of the Tennessee river as far as 
treaties would permit; and upon the 
extinguishment of the Indian title, this 
act, together with all the other laws, 
was extended over the country. Ibid. 

3. A confirmation of a grant of land 
in Missouri, under the act of 1836, to 
the original claimant and his legal rep- 
resentatives, inures, by way of estoppel, 
to his assignee. Stoddart v. Chambers, 
254. 

4. ‘To bring acase within the second 
section of the act of 1836, so as to 
avoid a confirmation, the opposing loca- 
tion must be shown to have been made 
under a law of the United States. 
Iind. 

5. ‘The holder of a New Madrid cer- 
tificate had a right to locate it only on 
public lands which had been authorived 
to be sold. If it was located on lands 
which were reserved from sale at the 
time of issuing the patent, the patent is 
void. Ibid. 

6. There was no reservation from 
sale of the land claimed under a French 
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or Spanish title between May, 1829, 
and July, 1832. A location under a 
New Madrid certificate, upon any land 
claimed under a French or Spanish 
title, not otherwise reserved, made in 
this interval, would have been good. 
Ibid. 

7. If two patents be issued by the 
United States for the same land, and 
the first in date be obtained fraudu- 
lently or against law, it does not carry 
the legal tile. Idd. 

8. <A patent is a mere ministerial 
act, and if it be issued for Jand reserved 
from sale by law, it is void. Jad. 

9. A title to land becomes a legal 
title when a claim is confirmed by con- 
gress. Such confirmation is a higher 
evidence of title than a patent, because 
it is a direct grant of the fee, which had 
been previously in the United States. 
Grignon’s Lessee v. Astor, 319. 

10. The obligation of perfecting titles 
under Spanish concessions, which was 
assumed by the United States in the 
Louisiana treaty, was a political obli- 
gation, to be carried out by the legis- 
lative department of the government. 
Congress, in confirming or rejecting 
claims, acted as the successor of the 
intendant-general ; and both exercised, 
in this respect, a portion of sovereign 
power. Chouteau v. Eckhart, 345. 

ll. The act of congress, passed on 
the 13th of June, 1812, confirming the 
titles and claims of certain towns and 
villages to village lots and commons, 
gave a title which is paramount to a 
utle held under an old Spanish conces- 
sion, confirmed by congress in 1836. 
lind. 

12. This court has not the power so 
to alter a former mandate of the court, 
as to direct Jands in Florida, which had 
not been offered for sale under the 
president’s proclamation, to be included 
within a survey, as well as those lands 
which had been so offered. £2 parte 
Sibbald, 455. 

13. Where a treaty with the Indians 
provides that reservations of land shall 
be made for two different classes of per- 
sons, and that the president shall have 
the power to make selections for the or- 
phan children of the Indians, he cannot 
select a reservation made by any of the 
two classes first mentioned. Sally La- 
diga v. Roland et al. 531. 

14. A grandmother, living with her 
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grandchildren, is the head of a family, 
and entitled to a reservation ; and if the 
president selects this reservation, his act 
isanullity. Ibid. 

15. It is the settled doctrine of the 
judicial department of the government 
that the treaty of 1819 with Spain ceded 
to the United States no territory west 
of the river Perdido. It had already 
been acquired under the Louisiana trea- 
ty. Pollard’s Lessee v. Files, 591. 

16. In the interval between the 
Louisiana treaty and the time when the 
United States took possession of the 
ecuntry west of the Perdido, the Span- 
ish government had the right to grant 
permits to settle and improve by culti- 
vation, or to authorize the erection of 
establishments for mechanical purposes. 
Ibid. 

17. These incipient concessions were 
not disregarded by congress, but are re- 
cognized in the acts of 1804, 1812, and 
1819; and, as claims, are within the act 
of 1824. dLhid. 

18. That act (of 1824) gave a title 
to the owners of old water-lots, in Mo- 
bile, only where an improvement was 
made on the east side of Water street, 
and made by the proprietor of the lot 
on the west side of that street. Such 
person could not claim as riparian pro- 
puietor, or where his lot had a definite 
limit on the east. Jbid. 


LIEN. 

A lien cannot arise, where, from the 

nature of the contract between the par- 

ties, it would be incensistent with the 

express terms or the clear intent of the 
contract. Randal v. Brown, 406. 


LIMITATIONS. 
The courts in Kentucky having de- 
cided that an entry was required to give 
title on a military warrant, this court 
decides that the legislative grant of Vir- 
ginia to her officers and soldiers would 
not, of itself, prevent the statute of 
limitations of Kentucky from attaching. 
Porter field v. Clark, 76. 


MARYLAND. 

Under a statute of Maryland, passed 
in 1785, the chancellor can decree a 
sale of land upon the application of 
only a part of the heirs interested , and 
as he had jurisdiction, the record must 
be received as conclusive of the rights 
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adjudicated. Shriver’s Lessee v. Lynn, 
43. 

2. The decree of the chancellor must 
be construed to conform to the sale 
prayed for in the petition, and author- 
ized by the will; and a sale beyond 
that is not rendered valid by a final rati- 
fication. Ibid. 


MISSISSIPPI. 
Statutes of Mississippi construed. 
McNutt v. Bland, 9; Gwin v. Breed- 
love, 28. 


NEGROES AND SLAVES. 

An inhabitant of Washington county, 
in the district of Columbia, cannot pur- 
chase a slave in Alexandria county, and 
carry him into Washington county for 
sale. If he does, the slave will become 
entitled to his freedom. Rhodes v. Bell, 
397. 

2. When the record does not show 
whether or not the two attesting wit- 
nesses to a deed of manumission in Vir- 
ginia were present in court at the time 
when the grantor acknowledged it, and 
the deed itself is forty years old, it 
would be error in the court to instruct 
the jury that the petitioner was not en- 
titled to freedom. Adams v. Rolerts, 
486. 

3. The exact time of the birth of 
the petitioner was a fact for the jury: 
and a prayer to the court which would 
have excluded the consideration of that 
fact was properly refused. I/id. 


PARTNERSHIP. 

Although, by the general rule of law, 
every partnership is dissolved by the 
death of one of the partners, where the 
articles of co-partnership do not stipu- 
late otherwise, yet either one may, by 
his will, provide for the continuance of 
the partnership after his death; and in 
making this provisibn he may bind his 
whole estate or only that portion of it 
already embarked in the partnership. 
Burwell v. Cawood et al, 560. 

2. But it will require the most clear 
and unambiguous language, demonstra- 
ting in the most positive manner that 
the testator intended to make his gen- 
eral assets liable for all debts contracted 
in the continued trade after his death, 
to justfy the court in arriving at such 
aconclusion.  Jérd. 

3. <A jury cannot, as a matter af 
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direction from the court, presume the 
existence of a deed from one of the 
members of a firm to the firm, upon 
secondary evidence that from the books 
of the partnership it appeared that vari- 
ous acts of ownership over the property 
were exercised by the firm. Hanson et 
al. v. Fustace’s Lessee, 653. 


PENNSYLVANIA. 

The jurisdiction of chancery over 
charitable devises, as it existed in Eng- 
land, prior to the statute 43 Elizabeth, 
was part of the common law in force in 
Pennsylvania, although no court having 
equity powers existed capable of en- 
forcing such trusts. Vidal v. Girard’s 
Exvecutors, 127. 


b 
PIRACY AND PIRATICAL ACTS. 

Under the act of congress of 1819, 
any armed vessel may be seized which 
shall have attempted or committed any 
piratical aggression, &c., and the pro- 
ceeds of the vessel, when sold, divided 
between the United States and the cap- 
tors, at the discretion of the court. 
Harmony et al. v. The United States, 
210. 

2. It is no matter whether the vessel 
be armed for offence or defence, pro- 
vided she commits the unlawful acts 
specified. bid. 

3. To bring a vessel within the act, 
it is not necessary that there should be 
either actual plunder or an intent to 
plunder ; if the act be committed from 
hatred, or an abuse of power, or a spirit 
of mischief, it is sufficient. Jhrd. 

4. ‘The word ** piratical ’’ in the act 
is not to be limited in its construction to 
such acts as by the laws of nations are 
denominated piracy, but includes such 
as pirates are in the habit of committing. 
Ibid. 

5. <A piratical aggression, search, 
restraint, or seizure, is as much within 
the act as a piratical depredation. Ibid. 

6. The innocence or ignorance on 
the part of the owner of these prohibited 
acts will not exempt the vessel from 
condemnation. Ibid. 

7. The condemnation of the cargo 
is not authorized by the act of 1819. 
Neither does the law of nations re- 
quire the condemnation of the cargo 
for petty offences, unless the owner 
thereof coOperates in, and authorizes, 
the unlawful act. An exception exists 
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in the enforcement of belligerent rights. 
Id. 

8. Where the innocence of the own- 
ers was established, it was proper to 
throw the costs upon the vessel which 
was condemned, to the exclusion of the 
cargo which was liberated. Jind. 


PRACTICE. 

An appeal bond given to the people 
or to the relator is good, and, if for- 
feited, may be sued upon by either. 
Spalding v. The People of New York ,6 6. 

2. Where the plaintiff in the court 
below claims $2000 or more, and the 
ruling of the court 7s for a less sum, he 
is entitled to a writ of error. Knapp v. 
Banks, 73. 

3. But the defendant is not entitled 
to such writ where the judgment against 
him is for a less sum than 32000 at the 
time of the rendition thereof. hid. 

4. An execution issued in the court 
below, after a writ of error has been 
sued out, a bond given, and a citation 
issued all in due time, may be quashed 
either in the court below, or this court, 
these things operating as a stay of exe- 
cution. Stockton and Moore v. Bishop, 
74. 

5. A title may be tried in Virginia, 
Kentucky, and Tennessee, as effectu- 
ally upon a caveat as in any other 
mode; and the parties, as also those 
claiming under them, are estopped by 
the decision. Porterfield v. Clark, 76. 

6. No appeal lies from the refusal 
of the court below to open a former de- 
cree. Brockett v. Brockett, 238. 

7. But if the court entertains a pe- 
tition to open a decree, the time limited 
for an appeal does not begin to run un- 
til the refusal to open it, the same term 
continuing. Ibid. 

8. When an appeal is prayed in 
open court, no citation is necessary. 
Ibid. 

9. A marshal has no right to re- 
ceive bank notes in discharge of an 
execution, unless authorized to do so 
by the plaintiff. Griffin v. Thompson, 
244. 

10. If the marshal does receive such 
papers, the court, in the exercise of its 
power to correct the irregularities of its 
officers, will refuse a motion of the de- 
fendant to have satisfaction entered on 
the judgment, and refuse also to quash 
a second fieri facias. Ibid. 
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11. If the marshal receives bank 
notes in the discharge of an execution, 
and the plaintiff sanctions it either ex- 
pressedly or impliedly, he is bound by 
it, and a motion to quash the return 
ought to be refused. Buckhennon et 
al. v. Tinnin, 258. 

12. A court may strike out an order 
arresting a judgment, and may suffer 
the verdict to be amended within a rea- 
sonable time. Matheson’s Administra- 
tors v. Grant’s Administrator, 263. 

15. The necessity of a profert of 
letters of administration depends upon 
the local laws of a state. Jhid. 

14. Where the declaration alleges a 
partnership, and the jury find a general 
verdict, they must be presumed to have 
found that fact ; and proof that the chose 
in action was indorsed in blank is sufli- 
cient to sustain a declaration counting 
upon an administration. The plaintiff 
has a right to elect the character in 
which he sues. Ibid. 

15. A question of amendment of the 
declaration is a question for the discre- 
tion of the court below. T/ad. 

16. An action for money had and 
received will lie, when brought by lot- 
tery contractors, against a person who 
has caused a ticket to be fraudulently 
drawn as a prize. Catts v. Phalen and 
Morris, 376. 

17. ‘The distinction between writs 
of error and appeals cannot be over- 
thrown by an agreement of counsel in 
the court below, that all the evidence 
in the cause shall be introduced and 
considered as a statement of facts. Mi- 
nor and wife v. Tillotson, 392. 

18. Where there are two defend- 
ants, and one of them dies after the 
commencement of the term of the su- 
preme court, judgment may be entered 
against both as of a day prior to the 
death, nunc pro tunc. If the death 
shall have occurred before the com- 
mencement of the term, and the cause 
of action survives, judgment will be en- 
tered against the survivor upon a sug- 
gestion on the record of the death. 
McNutt v. Bland, 28. 

19. Where the circuit court, by a 
rule, adopts the process pointed out by 
a state law, there must be no essential 
variance between them, Such a vari- 
ance is a new rule, unknown to any act 
of congress or the state law profess- 
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edly adopted. McCracken v. Hayward, 
608. 

20. A refusal to produce books and 
papers under a notice Jays the founda- 
tion for the iniroduction of secondary 
evidence of their contents, but affords 
neither presumptive nor prima facie evi- 
dence of the fact sought to be proved 
by them. Hanson et al. v. Fustace’s 
Lessee, 653. 

21. A jury cannot, as a matter of 
direction from the court, presume the 
existence of a deed from one of the 
members of a firm to the firm, upon se- 
condary evidence that from the books of 
the partnership it appeared that various 
acts of ownership over the property 
were exercised by the firm. J/id. 

22. Nor are the jury at liberty, in 
such a case, to consider a refusal to fur- 
nish books and papers as one of the 
reasons upon which to presume a deed ; 
and an instruction from the court, which 
permits them to do so, is erroneous. 
Ilid. 

TITLE. 

A title may be tried in Virginia, Ken- 
tucky, and Tennessee, upon a caveat. 
Porterfield v. Clark, 76. 

2. <A deed of land in Missouri, in 
1804, attested by two witnesses, pur- 
porting to have been executed in the 
presence of a syndic, presented to the 
commissioners of the United States in 
1811, and again brought forward as 
the foundation of a claim before the 
commissioner in 1835, must be con- 
sidered as evidence for a jury. Stod- 
dart v. Chambers, 284. 

3. A confirmation under the act of 
1836, to the original claimant and his 
legal representatives, inured by way of 
estoppel to his assignee. IJlid. 

4. A title to land becomes a legal 
title when a claim is confirmed by con- 
gress. Such confirmation is a higher 
evidence of title than a patent, because 
it is a direct grant of the fee, which had 
been previously in the United States. 
Grignon’s Lessee vy. Astor. 

5. The act of congress, passed in 
1812, confirming the claims of certain 
towns and villages to village lots and 
commons, gave a title which is para- 
mount to a title held under an old 
Spanish concession, confirmed by con- 
gress in 1836. Chouteau v. Eckhard, 
345. 
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Notices of New Books. 


Report or tHe Triat or Asner Ro- 
Gers, Jr., INDICTED FOR THE Mur- 
per oF Cuartes Lincoun, Jr. Late 
Warpen or tHE Massacuvsetts 
State Prison. Before the Su- 
preme Judicial Court of Massachu- 
setts; holden at Boston, on Tuesday, 
January 30, 1844. By Georce Ty- 
Ler Bicetow and Grorce Bemis, 
Esqrs., counsel for the defendant. 
Boston: Little & Brown. 1844. pp. 
286. 


Tus trial, in its bearing upon the 
medical jurisprudence of insanity, was 
one of the most important and interest- 
ing that has recently taken place. The 
prisoner was a convict in the Massa- 
chusetts state prison. A short time 
before he was to have been discharged , 


he suddenly seized a knife in one of 


the workshops and stabbed the warden 
in the neck, causing his death imme- 
diately. The prisoner was a bad man 
in all respects, and had maintained that 
character from his youth up. In 1833, 
he was sentenced to two years’ hard 
labor in the prison for having a coun- 
terfeit bank bill in his possession ; and 
in 1838, he was again sentenced to five 
years hard labor in the state prison for 
breaking and entering a shop. In 1843, 
he was sentenced as a ** second comer,”’ 
under these two sentences, to six 
months additional imprisonment, which 
Jast sentence he was undergoing at the 
time of this homicide. He was often 
punished in prison, sometimes with 
much severity. His conduet had fre- 
quently been singular, but was attrb- 
uted to the natural depravity of his 
heart rather than any extraordinary 
mental disease; and, on the very day 











of the murder, he had applied for med- 
icine at the prison hospital, but the 
physician, supposing his object was to 
get rid of work, without making any 
particular examination of his case, or- 
dered him back to labor. He sus- 
pected him of being an onanist, and 
thought that constant occupation was 
the most desirable thing for him. 

Under these circumstances, Rogers 


was brought to trial. The defence of 


insanity was at first regarded as the 
invention of the prisoner's friends, and 
his counsel at the trial obviously labor- 
ed under the prejudice that this defence 
has recently excited. Having attended 
the first trial, we thought the defence 
was wel] made out, and although the 
jury were unable to agree on a verdict, 
we could not but regard it as the eflect 
of a kind of reiiction and prejudice 
which had received strength from cer- 
tain trials in New York and Philadel- 
phia, where it is supposed to have been 
abused. At the second trial the evi- 
dence on both sides was stronger, but 
on the part of the prisoner it seemed to 
preponderate, and he was acquitted, 
He was sent to the insane hospital at 
Worcester, where his death soun took 
place by his own act, under cireum- 
stances that did not entirely clear up all 
doubt in the minds of those who enter- 
tained them. : 

We purposely abstain from any fur- 
ther account of the facts in this trial, as 
we hope to be able hereafter to review 
the case at length. We are glad to 
see a reportof it prepared with so much 
care and so well exceuted in all re- 
spects. It will be regarded as a Jead- 
ing case upon this interesting branch of 
the law, and should find a place in the 
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NOTICES OF 


library of every lawyer. It was con- 
dueted with great ability on both sides, 
‘The charge of Mr. Chief Justice Shaw 
was elaborate, comprehensive and clear, 
In the arguments of counsel, the whole 
law relating to the medical jurispru- 
dence of insanity was carefully dis- 
cussed, and we recollect of no trial 
where the true doctrines on this sub- 
ject have been more clearly stated, or 
more eloquently urged than they weve 
on this occasion by the counsel for the 
defendant. The argument of Mr. Par- 
ker, for the government, was, (as all 
who know him might expect it would 
he,) vigorous, strong and acute. It is, 
moreover, as reported in this volume, a 
perfect likeness. ‘* We should have 
known it,’ as the saying is, ‘in 
France.’’ We can searcely imagine a 
case in which ‘* Mr. Attorney ”’ would 
exert himself more earnestly than the 
present, for his whole feelings as well 
as his convictions must have been 
against the prisoner. 

Mr. Parker has for many years been 
the only prosecuting officer in Boston, 
and is well known to all of our readers 
in this vicinity. For those who have 
never seen him we may be pardoned a 
slight description. Imagine a tall, slen- 
der man, of erect mien and gray hair. 
An iron visage lighted up by an eye of 
great brightness, and a general appear- 
ance of intense acuteness. His utter- 
ance is very rapid ; his voice sharp and 
clear; his manner rather ungraceful, 
and his chief, if not his only gesture, 
a quick up-and-down movement of the 
right arm. He seldom takes any notes ; 
never with much fulness. In address- 
ing the jury, no point of importance 
escapes him, but he devotes his main 
effort to some few prominent facts with 
a kind of sledge-hammer force and en- 
ergy, that for the time seem to carry all 
before him. His industry is prover- 
bial; his capacity to throw off business 
truly wonderful, and he sustains, un- 
aided and alone, the whole business of 
criminal prosecution in Boston. We 
have heard that he never urges an 
indictment before the grand jury, but 
when one is found, his whole aim ap- 
pears to be to obtain a conviction ; and 
he seems to try all cases with equal 
zeal. Whether the prisoner is charged 
with selling liquor without a license, 
with stealing from a shop, or with mur- 
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der, it is all one to him. Nor does the 
array of counsel affeet him, having to 
all appearance but little care whether his 
opponent is Mr. Webster, Mr. Fletcher, 
or some callow lawyerling, who is 
trying his wings for the first time, to 
the manifest danger of a poor wretch 
in the prisoners’ box. 

Now, imagine such a lawyer as Mr. 
Parker prosecuting the prisoner for a 
murder, committed under the ¢ireum- 
stances which we have stated above. 
Conceive of the real, unaffected con- 
tempt which he must feel for the de- 
fence of insanity in such a case. Con- 
sider the slight estimate in which an 
old common-law lawyer like him, with 
his head full of Hale, Foster, and Coke, 
must hold a line of defence which 
went back to the history of the prisoner, 
his family, his hereditary predisposi- 
tions, his bodily health, with an array 
of authorities like Esquirol, Mare, and 
Georget. And yet there was such 
strength in the defendant's case, sus- 
tained as it was by the ablest writers 
on insanity and the positive testimony 
of distinguished physicians, that the 
prosecuting officer, at the second trial, 
evidently felt the ground moving from 
under his feet; and, while battling the 
whole course of defence as best he 
might, he occasionally went pelimell 
at the prejudices of the jury, where his 
chief strength lay, and appealed to 
them with a zeal which was more cre¢- 
itable to his ability than becoming his 
position as a prosecutor, ‘* Is it safe,”’ 
he exclaims, ‘* in so dreadful a case as 
this is, to let a man off because he had 
some shrewdness and some low cun- 
ning to devise a silly fable and stick to 
it? a pretence not proved by a particle 
of testimony, but only by his saying so, 
and his very declarations frequently 
contradicted by his confessions that it 
was allimaginary.” And again: “ Was 
it ever heard of before in a court of jus- 
tice, that a man justified a murder by 
saying, | fancied such and such a thing ? 
and that his word only was taken for 
proof! How easy is such a defence! 
How dangerous! ”’ 

At the same time, we must admit 
that there is a freshness, a vitality, an 
energetic diction, a directness and a 
force in this argument, that must have 
rendered it highly dangerous to the pris- 
oner. 
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Jutelligence and fliscellany. 


Liapitity oF Innkeepers. — The 
question whether innkeepers are re- 
sponsible to the same extent as com- 
mon-carriers, is yet a mooted one 
among elementary writers.’ Our law 
upon this subject is said to be derived 
from the Roman, and it may be well to 
notice what degree of diligence was 
required of innkeepers by this ancient 
repository of learning and wisdom. 
The Digest holds the following lan- 
guage: ‘* The Pretor says, if mari- 
ners, inn and stable keepers do not 
restore what they have received for 
safe-keeping, I will give judgment 
against them.’’* Ulpian, in comment- 
ing upon this passage, says: ‘‘ This 
edict is extremely useful, as it is neces- 
sary to confide in the honesty of most 
of these people, by entrusting property 
to them. And it must not be thought 
that the law is hard upon them, for 
they are at liberty to receive or not; 
and unless it was so ordered, an op- 
portunity would be given to them, to 
combine with thieves against their em- 
ployers.* Every one is bound by this 
edict, although the thing perished with- 
out his fault, or, the damage was suf- 
fered, unless it happened damno fatali.”’ 

As illustrations of the damnum fa- 
tale,* or act of God, the civilians ad- 





! A common-carrier is liable for all losses 
occasioned by an armed mob, (not being pub- 
lic enemies,) an innkeeper is not (as it should 
seem) liable for such a loss. Neither is he 
liable (it should seem) for a loss by robbery 
and burglary by persons from without the 
inn. Story on Bailments, § 472. 

2 Dig. Lib. 3, tit. 9. 

3 Ulp. Lib. 14, 

4 Vide Digest, L. F9, tit. 17, L. 13, tit. 6; 
Domat, Lib. 1, tit. 16; 1 Bell's Com. 46 ; 
2 Partidas, 745; 2 Merlin, 353; Voet, Lib. 
5, tit. 9. 


duce accidents by lightning, inunda- 
tions, shipwrecks, pirates, earthquakes 
and fire. These are all summed up in 
the common law expressions, act of 
God, or public enemies, with the ex- 
ception of a loss of property by fire, 
which is not considered in our law as 
avis major or overwhelming force.’ 
Whether it would not be more con- 
sistent with justice and humanity, to 
regard a loss by fire an overwhelming 
force, does not concern our present 
inquiry. 

= are regarded as insurers 
of the property of their guests, and 
there is an implied contract between 
them and the public, to deliver the 
goods entrusted to their care, or re- 
spond in damages for the loss; and in 
2 Dane’s Abridgment, 51, this implied 
contract is said to be the reason, why 
an action will lie against an innkeeper. 
The moment an innkeeper is licensed 
and hangs out his sign, it is equivalent 
to saying to travellers, | take upon my- 
self the responsibility of guaranteeing 
the safety of fs baggage for a certain 
premium, and that is the fare that you 
the public are to pay me for my atten- 
tion and risk. In Mason v. Thompson, 





1 Burton’s Law of Scotland, 240; 1 Term 
Rep. 27, 34; 1 Cranch, 359, 362; 5 Term 
Rep. 389. It is also held, that if A lights a 
fire in the open field, and it is blown into B’s 
close, and thereby does an injury, A shall 
answer for the damage. Carthew, 425. In 
Vaughan v. Menlove, (3 Bing. N. C. 468,) 
a farmer built a rick of hay near his neigh- 
bor’s house, which was consumed in conse- 
quence of the spontaneous combustion of the 
hay, and the defendant was held liable for 
the loss. See also 28 Law Magazine, 355. 
These authorities abundantly show that a 
loss of property by fire does not fall within 
the excepted cases which excuse by the com- 
mon law. 
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(9 Pick. 280,) it is said by Wilde, J., 
that an innkeeper is chargeable for the 
loss of his guest's goods, unless it was 
caused by the act of God, the common 
enemy, or by the negligence or fault of 
the guest. ‘‘ Innkeepers, as well as 
common-carriers, are regarded as in- 
surers of the property committed to 
their care, and are bound to make resti- 
tution for any injury or loss not caused 
by the excepted cases." In Richmond 
v. Smith, (8 B. & C. 11,) Lord Ten- 
terden held the same doctrine, and re- 
marked, that the situation of the land- 
lord was precisely analogous to that of 
acarrier. Nelson, Ch. J., in the case 
of Mazuzan v. Mead, (21 Wend. 285,) 
says, The liability of the innkeeper is 
strict, and doubtless often severe, but 
no more so than that of the common 
carrier; both are considered insurers of 
the goods while in their keeping. In 
1 Yeates, 35, the court remarked: On 
principles of law, an innkeeper is liable 
for whatever is deposited in his house, 
and this on grounds of the soundest 
policy, and public convenience. Also, 
in 3 Dyer, 266, a, (note,) it is said: 
By the law of the land, a common inn- 
keeper is bound to warrant the goods 
of his guest, and cases are here cited 
from several of the oldest authorities, 
substantiating this position. Le Blane, 
in 4 M. & Selw. 312, says: There 
can be no doubt as to the liability of an 
innkeeper, to look to the safekeeping of 
every person’s goods, who comes to his 
inn as a guest. These authorities 
caused Mr. Justice Story, in his Com- 
mentaries on Baiiments, § 472, to hold 
the following language: The abvve 
doctrine will clearly make innkeepers 
liable for losses by robbery, or burglary, 
by persons from without, and also for 
losses occasioned by rioters and mobs. 
The learned Judge, in the section above 
cited, notwithstanding these decisions, 
seems to doubt, whether innkeepers are 
liable or not to the same extent as com- 
mon-carriers, and we are leit to grope 
our way by the light of analogy to 
other branches of the law, and the sup- 
port of the authorities that have been 
cited. 

An innkeeper voluntarily assumes 
his responsibility, and if we regard it 
in the nature of a contract, he must 
abide the consequences. It is a well 
known principle of contracts, that when 
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a party of his own free will assumes a 
duty or charge, he is bound to perform 
it, notwithstanding the hardships of the 
case, because he might have provided 
against it.) This may be illustrated by 
the familiar ease of a lessee, who is lia- 
ble for rent for the time he covenants, 
though the house be accidentally burned 
whilst in his possession, and without 
his fault, and this upen the ground, that 
fires usually arise from the carelessness 
of tenants, which it is the policy of the 
law to restrain.? If the tenant wishes 
to free himself from liability, exceptions 
to fire and tempests should be made in 
the covenant. Even the destruction of 
property by the act of God, will not 
excuse him, unless he provides in his 
contract against it. There are also 
cases, where the act of God does not 
excuse an innkeeper from his common 
law responsibility, (and it would proba- 
bly be the same with carriers,) such as 
sickness and insanity. 

Comparing the implied contract of 
the innkeeper, by the above analogy, it 
seems clear, that unless he advertises 
that he will not hold himself liable in 
specified cases, he must abide the con- 
sequences of the loss of his guest's 
property, though it may have been pro- 
duced by causes altogether beyond his 
control. Cases might happen, where 
his dwelling was burned or destroyed 
by a mob, and then his extreme liability 
would seem to he severe, and unjust, 
but the general policy of the law is to 
be regarded, rather than the hardships 
which it might produce in certain in- 
stances. It is hard, also, for a guest 
to lose his property in such cases, 
when he reposes the utmost confidence 
in the individual who ought to save him 
harmless. Is the situation of an inn- 
keeper any worse than that of a com- 
mon-carrier, who must respond to the 
loss of goods when produced by a fire 


11 Aleyne, 27; 6 Term, 750; 8 Term 
259, 267. 

2 6 Mass. R. 67. 

34 Taunt. 56; 18 Vesey, 115; 6 Bing. 
N. C. 501; 3 Johnson, 44; Co. Lit. 53 a. 

4 Brookes’s Abr. Action sur le Cas. tit. 
hostlier, 5; Cro. Eliz. 622; 1 Viner’s Abrid. 
224, action as to innkeepers, D. ; Com. Dig. 
action upon the case for negligence, B. : 
Roll's Abridg., Action sur le Cas. D. 2; 
Orl. Br. 227. 
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or a mob?! Has he not the same in- 
ducements to conspire with robbers, to 
burn and plunder the property in his 
possession’ It is upon the ground of 
the necessary confidence placed in such 
persons, and their opportunities to be 
dishonest, without the sufferer’s having 
any probable proof of his loss, that the 
law holds them to uncommon liability. 

The common law of bailments does 
not apply to innkeepers,? and common- 
carriers, but their responsibilities are 
like insurers, or men who contract at 
all hazards to guarantee the safety of 
property, unless it falls within the pur- 
view of the excepted cases.* Carriers 
and innkeepers have a public employ- 
ment, and they know very well the 
risks and responsibilities that they as- 
sume. ‘The law presumes that they 
undertake to guard, protect and de- 
liver the property in their custody to 
the rightful owner, without subtraction 
or loss, and were this not the case, we 
ask what safety there would be for 
consignors, or factors, to send goods, 
or for travellers to risk their property 
in the hands of innkeepers, who are 
not held accountable? If they are un- 
willing to undergo the onerous duties 
which the law imposes, let them limit 
their responsibility, by informing the 
public what risks they are willing to 
assume. One reason urged against 
holding innkeepers responsible to the 
same extent as carriers, is that the 
former are not entrusted with as large 
and valuable quantities of goods as the 
latter. This objection is more specious 
than real. The property committed to 
the care of carriers, is usually bulky, 
and Jess easily abstracted than the con- 
tents of a traveller's bag. Innkeepers 
have equal facilities for robbing, and 
colluding with thieves, and usually 
more tempting inducements than car- 
riers. All attempts to separate their 
liability, seems to be a distinction with- 
out a difference. 

From the dicta of the various 
judges that have been cited, and from 
the analogy of an innkeeper’s situation 
to that of a common-carrier, we seem 


1 5 Term R. 389; Hob. 18. 

2 2 Dane’s Abridg. 47. 

31 Term, 27; 5 Bingham, 220; 4 Bur- 
row, 2300; 2 Kent, 597. 


to be warranted in concluding, that both 
are equally liable for the loss of the 
property of their employers, though de- 
stroyed by accidental fire, rioters, and 
mobs, or stolen by burglars. 

J. G. M. 


Conriict or Laws 1n New Hanp- 
suire. A conflict of laws, or rather of 
decisions, in matters of bankruptey, 
has arisen between the circuit court of 
the United States for the first circuit, 
and the superior court of New Hamp- 
shire. Our readers will recollect, that 
the last mentioned tribunal, in the case 
of Kittredge v. Warren, (ante, 77.) did 
not concur in the views of Mr. Justice 
Story, in Ex parte Foster, (5 Law Re- 
porter, 55,) but held, that an attach- 
ment of property upon mesne process, 
boné fide made, before any act of bank- 
ruptey, or petition by the debtor, was a 
lien or security upon property, valid by 
the laws of New Hampshire; and thus 
within the proviso of the second section 
of the bankrupt act. Judgment was 
accordingly rendered in that case, and 
execution issued against the property 
attached, notwithstanding the defendant 
was a bankrupt. 

In the Matter of Bellows and Peck, 
which subsequently came before the 
circuit court sitting in New Hampshire, 
Story, J. reviewed the case of Ait- 
tredge v. Warren, and re-stated and 
affirmed his own doctrine, in Ex parte 

‘oster. He further held, that where 
an attachment on mesne process was 
made, and the defendant subsequently 
obtained his discharge in bankruptcy, 
and a state court where the case was 
pending should, as in the case of Kir- 
tredge v. Warren, upon a demurrer, 
hold the discharge invalid, as to the 
property attached, it would be the duty 
of the district court to grant an injunc- 
tion against the creditor, his agent, 
attorneys, and the sheriff holding the 
attached property, to restrain the cred- 
itor from proceeding to judgment, or if 
he had proceeded to judgment and ex- 
ecution, to restrain the sheriff from 
levying on the property on the execu- 
tion; and if the property had been 
sold by the sheriff, to compel him to 
bring the proceeds into court. The 
learned judge said he understood that 
an injunction had gone against the 
plainuffs, in the various suits in the 
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state court referred to in the petition, 
and if such was the fact, it was not 
competent for the creditors to take a 
single step in their suits in the state 
court, unless under the direction and 
order of the district court; for other- 
wise it would be a breach of the in- 
junction. 

The matter again came before the 
superior court of New Hampshire, at 
the last July term, in Rockingham, in 
the case of Aittredge v. Emerson. The 
opinion of the court was pronounced 
by Mr. Chief Justice Parker, and that 
learned judge evidently laid himself out 
in the matter with all his strength. 
The whole law upon this subject is 
discussed with great care and elabora- 
tion, and the former doctrine of the 
court is undoubtingly affirmed. They 
deny the right of the courts of the 
United States, in any manner, to inter- 
fere and stop the execution of the final 
process of the courts of that state, and 
they intimate, that ‘*a resort to coer- 
cive measures, to enforce an injunction, 
or to punish a disregard of it, might 
possibly not be entirely safe, for those 
at least who should attempt to execute 
the order.’ They go farther, and say in 
conclusion, that in order to prevent mis- 
apprehension, and guard against any 
danger of interference between them- 
selves and the courts of the United States 
in that and similar cases, if the plaintiffs 
shall ask their interference, it will be 
their duty to enjoin and prohibit any 
person from attempting to procure any 
process, from any court which is not 
acting under the authority of that state, 


with a view to prevent the entry of 


judgments in such suits, or to prevent 
the execution of the final process is- 
sued upon the judgments, when ob- 
tained. 

Meanwhile we have heard, that cer- 
tain plaintiffs, who have attached the 
property of bankrupts in New Hamp- 
shire, and who reside in Massachusetts, 
have been enjoined, in Massachusetts, 
from proceeding in New Hampshire, in 
accordance with the opinion of the cir- 
cuit court. 

What will be the next movement in 
this extraordinary conflict of opinions 
and practice, it 1s impossible to say; 
but the matter is well calculated to ex- 
cite an interest far greater than con- 


cerns the immediate parties, for it in- 
volves principles of the highest moment 
to the respectability and permanence of 
our judicial systems. 

The report of Aittredge v. Emerson 
has been published. It makes a pam- 
phiet of more than fifty solid pages. 
It it is impossible for us to insert the 
whole of it in this journal ; but we shall 
publish an abstract of the case here- 
after. However much we may difler 
from the doctrines of the court, no one 
will question the ability with which 
they are put forth. 


Tue Post Orrice Decisions. In 
relation to the case of United States 
v. Kimball, (ante, p. 32, 160,) a cor- 
respondence has recently been published 
between Mr. Justice Story and the Post- 
master General. The latter gentle- 
man addressed a note to the former, 
enclosing copies of the New York Ex- 
press, newspaper, (in which the editors 
state that the judge had decided that 
the acts of congress prohibiting private 
mails were unconstitutional, &c.) and 
wished for authority to contradict the 
statement. ‘The answer was as fol- 
lows : 

Cambridge, Sept. 4, 1844. 

Sir —I have the honor to acknowl- 
edge the receipt of your letter of the 
2d instant, this morning. I had not 
before seen the publications which you 
enclosed, and they were unknown to 
and unauthorized by me. Indeed, so 
constant are my judicial duties, and so 
exhausting, that if 1 had seen them, | 
should have silently passed them with- 
out notice, as my time searcely suffices 
to enable me to dispose of the cases 
constantly crowding upon me; and it 
would be impossible for me to correct 
the inaccurate statements made ijn the 
newspapers of my decisions, without 
neglecting other pressing and important 
duties. I did not reduce my opinion to 
writing, in the post-office case heard 
before me atthe late May term of the 
circuit court in Boston, for the very 
reason that | stated in my former letter 
to you, that I coincided in the opinion 
of Judge Sprague ; and my own opin- 
ion was confined to the very question 
decided by him. When the cases 
were first about to be argued, knowing 
that the constitutionality of the laws, 
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supposing them to prohibit private ex- 
presses, had been argued at large be- 
fore Judge Sprague, I suggested to the 
counsel, that if that point was intended 
to be argued, I should put the case im- 
mediately in a train for the decision of 
the supreme court, without myself un- 
dertaking to decide it. It was waived, 
as unnecessary for decision in the cases 
before me, and therefore neither argued 
nor decided. Since that time, nothing 
has occurred before me to raise the 
question, and when called on by other 
parties, 1 stated to them, as I did to 
you, that I had not written out any 
opinion ; and that upon application of 
the post-office department, I had so 
written to you, and that all I said to 
you, as to them, was, that I concurred 
in Judge Sprague’s opinion, which in- 
volved no decision upon the constitu- 
tional question. I can have no objec- 
tion that you should publish this letter, 
and my former letter to the depart- 
ment, if you desire to do so. But I 
must say, that it is extremely inconve- 
nient, as well as onerous for me, to be 
called upon to explain or qualify what 
the newspapers state as to my deci- 
sions ; for I have been long accustomed 
to know the inaccuracy and incomplete- 
ness of many of the newspaper reports. 
At the same time, it will afford me sin- 
cere pleasure to furnish the department 
with all the information in my power, 
of all the decisions made by me, which 
may in any manner touch the public 
interest. Iam, with the highest con- 
sideration and respect, truly your obe- 
dient servant, Josepu Story. 


Wot ch-Pot. 


It seemeth that this word hotch-pot, is in English a pudding, 
for in this pudding is not commonly put one thing alone, but 
one thing with other things put together. — Liileton, § 237, 
176 a. 


The following amusing anecdote of Ser- 
geant Talfourd, is going the rounds of the 
English papers. Ata late assize court held 
at Worcester, Mr. Talfourd was examining a 
ease, and in alluding to a married lady, 
whom he was to call as a witness, observed 
that she was nearly related to the opposite 
arty in the action, and would naturally 
on a bias in that direction; but he was 
willing to take her for better or for worse. 
(Roars of laughter.) “ Brother Talfourd.” 
said the judge, “remember the grand jury 
are not discharged.” (Laughter.) “ Really, 
my lord,” rejoined the sergeant, “1 have 
not yet seen the lady, and have no wish, I 


assure you, to violate the ninth command- 
ment.” (Renewed laughter.) “'lbe tenth, 
I suppose, you mean, brother Talfourd ? ” 
(Laughter.) “ Yes, my lord,” said the learn- 
ed counsel, “and since I have forgotten my 
morality and the commandments too, I think 
I had better sit down.” 


We regret to learn, by the Western Law 
Journal, that Professor Walker has been 
obliged, by the pressure of other avocations, 
to resign his professorship in the law de- 
pees of the Cincinnati College. The 
voard of trustees have appointed as profes- 
sors, Charles L. Telford and Wilham S. 
Groesbeck. We have good reason to be- 
lieve that the selection is a most excellent 
one; and although the loss of Mr. Walker 
must be very great to any institution, we 
believe his successors are entitled to the 
confidence of the bar, and will sustain the 
reputation of the school, 


The late Chief Justice Mellen, of Maine, 
used to tell a capital story of a deaf old 
man, who was the defendant in a suit in 
which the judge, then at the bar, argued the 
cause of the plaintiff. As Mr. Mellen was 
going forward in his argument with much 
earnestness, the defendant became very 
much excited, and making many ineilectual 
attempts to hear what Mr. Mellen was say- 
ing to the jury, he at last exclaimed, “I 
don’t know what you are saying, ’squire Mel- 
len, but I can swear you lie.” 


A learned counsel was recently arguing 
for the defendant, who was sued as the in- 
dorser of a bill of exchange. He contended 
that the notice was insufficient, the holder 
not having used due diligence. ‘ May it 
please your honors,” he exclaimed, “ the 
plaintiff might have sent direct to my client: 
you know he owns five or six horses.” “ No, 
we don’t know that,” quietly remarked one 
of the judges. 


The beautiful court-house at Madison, 
Morgan county, Georgia, was recently de- 
stroyed by fire. Loss 810,000. The hooks 
and papers of the several county officers 
who held their offices in the building, were 
all fortunately saved, although in a very dis- 
ordered condition. It is supposed the fire 
was caused by some person carelessly throw- 
ing a lighted cigar into a pile of saw-dust 
that was in one of the rooms. 


We have received a catalogue of Mr. Du 
Ponceau’s library, to be sold by order of execu- 
tors, on October 16, at 93 Walnut street, 
Philadelphia. A large portion of his hooks 
were given away in his will, but the list of 
those to be sold comprises many most desir- 
able works. 


The honorary degree of L.L.D. was con- 
ferred on Charles S. Daveis, Esq., of the 
Cumberland (Me.) bar, at the late com- 
mencement of Bowdoin College. 
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